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JOINT APPENDIX 


[Filed February 16, 1961] 
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


EXQUISITE FORM BRASSIERE, INC., 
a corporation, 


Petitioner, 
Vv. : No. 16,123 


FEDERAL TRADE COMMISSION, 
Respondent. 


PREHEARING STIPULATION 


“ COMES NOW Exquisite Form Brassiere, Inc., a corporation, 
petitioner, and the Federal Trade Commission, respondent, and jointly 
file herewith the following prehearing stipulation in the above-entitled 
matter. 

I. Issues Presented 

1. Did the Commission properly amend its Complaint so as to 
include a charge that petitioner had violated Subsection (e) of Section 2 
of the Clayton Act? 

2. Is there substantial evidence to support the Commission's 
findings of fact as set forth in Paragraph III A and Paragraph III B of 
the Initial Decision upon which the Commission based its conclusion 
that petitioner had violated Subsection (d) and Subsection (e) of Section 
2 of the Clayton Act and which resulted in the issuance of the order to 
cease and desist ? 

3. Petitioner asserts, but the respondent declines to stipulate 
that the following additional issues are presented: 

a. Was the petitioner prejudiced by the amendment 


described in Paragraph (1) above ? 
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b. If the facts are as found by the Commission determined 
to be sustained by the record, has the petitioner as a matter of law 


available the defense to all alleged violations the meeting of competi- 


tion in good faith ? 

c. Has the petitioner been properly ordered to cease and 
desist from the use of "push money" where neither the use of "push 
money" was mentioned in the Complaint or Amended Complaint and no 
violation of Subsection (c) of Section 2 of the Clayton Act was alleged? 

d. Is the use of advertising allowances made by way of in- 
voice credits, if properly found to exist under the evidence presented, 
properly to be regarded as prohibited by Subsection (a) of Section 2 of 
the Clayton Act rather than Subsection (d)? If so: 

i. Is the Complaint fatally defective because of failure 
to allege injury to competition. 
ii. Does the record disclose injury to competition ? 
Il. Matters to be Included in the 
Joint Appendix and Printing Thereof 
. Amended and Supplemental Complaint. 
. Answer to Amended and Supplemental Complaint. 
. Initial Decision. 
. Appeal to the Commission. 
. Majority Opinion of the Commission and the Final Order. 
. Dissenting Opinion of Commissioner Tait. 
. Prehearing Stipulation. 

8. It is further stipulated and agreed that petitioner and re- 
spondent may print as part of the Joint Appendix the testimony and 
exhibits deemed relevant in this proceeding. 

9. It is further stipulated and agreed that both parties may refer 
to testimony and exhibits not printed, if necessary. 

10. Counsel for petitioner shall be responsible for having the 
record finally designated produced by the process of offset duplicating 
as provided for in Rule 14 of the Rules of the United States Court of 
Appeals for the District of Columbia. 
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11. Costs for producing the Joint Appendix shall be prorated be- 
tween the parties according to the number of lines designated by each. 
Ill. Time Schedule 
a. On or before February 22, 1961, petitioner shall file and 
serve on respondent a designation of the parts of the record relied on. 
b. On or before March 1, 1961, respondent shall file and serve 


on petitioner a designation of the parts of the record relied on. 


c. On or before March 18, 1961, petitioner shall file and serve 
on respondent the required number of copies of the Joint Appendix. 

d. Onor before April 7, 1961, petitioner shall file and serve on 
the respondent the required number of copies of petitioner's brief. 

e. On or before May 27, 1961, respondent shall file the required 
number of copies of its brief on petitioner. 


/s/ Peyton Ford 
Attorney for Petitioner 


/s/ Alan B. Hobbes 
Assistant General Counsel 
Federal Trade Commission 
Attorney for Respondent 


Dated: February 13, 1961. 


[Filed February 16, 1961] 
Before: Bastian, Circuit Judge, 
in Chambers. 
ORDER 

Counsel for the parties in the above-entitled case having submit- 
ted their stipulation dated February 13, 1961, pursuant to Rule 38(k) of 
the General Rules of this Court, and the stipulation having been con- 
sidered, the stipulation is hereby approved, and it is 

ORDERED that the stipulation dated February 13, 1961, shall 
control further proceedings in this case and that the stipulation and 
this order shall be printed in the joint appendix. 
Dated: February 16, 1961 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 


EXQUISITE FORM BRASSIERE, INC., DOCKET NO. 6966 
a corporation. 


AMENDED AND SUPPLEMENTAL COMPLAINT 


The Federal Trade Commission having reason to believe that the 
party respondent named in the caption hereof and hereinafter more 
particularly designated and described, has violated and is now violating 
the provisions of subsections (d) and (e) of Section 2 of the Clayton Act 
(U.S.C. Title 15, Sec. 13), as amended by the Robinson-Patman Act, 
approved June 19, 1936, hereby issues its Amended and Supplemental 
Complaint stating its charges with respect thereto as follows: 

COUNT I 

PARAGRAPH ONE: Respondent, Exquisite Form Brassiere, Inc., 
is a corporation, organized, existing and doing business under and by 
virtue of the laws of the State of New York, with a warehouse and its 
principal office and place of business located at 159 Madison Avenue, 
New York City, New York. 

PARAGRAPH TWO: Respondent is now, and for many years past 
has been engaged in the sale and distribution of brassieres which it 
designs and manufactures or causes to be manufactured. Respondent 
sells these products for resale at retail to many customers, such as 
department stores, women's specialty shops and dress shops, with 
places of business located in various cities throughout the United 
States. 

Volume and dollarwise, respondent is a leader in the industry 
with sales in excess of $10,000,000 annually. 
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PARAGRAPH THREE: In the course and conduct of its business, 
respondent engaged in commerce, as "commerce" is defined in the 
Clayton Act, as amended, having shipped its products or caused them 
to be transported from its principal place of business in the State of 
New York to customers located in the same and in other States of the 
United States and the District of Columbia. 

PARAGRAPH FOUR: In the course and conduct of its business 
in commerce, respondent paid or contracted for the payment of some- 
thing of value to or for the benefit of some of its customers as com~- 


pensation or in consideration for services or facilities furnished by or 


through such customers in connection with their offering for sale or 


sale of products sold to them by said respondent, and such payments, 
sometimes hereinafter referred to as promotional allowances, were 
not available on proportionally equal terms to all other customers 
competing in the distribution of its products. 

PARAGRAPH FIVE: Included among, and illustrative of, the 
payments alleged in PARAGRAPH FOUR were credits, paid by way of 
allowances or deductions, as compensation for respondent's share of 
the cost of promotional services or facilities, including newspaper ad- 
vertising, furnished by customers pursuant to the terms of respondent's 
cooperative advertising plan, in connection with the offering for sale or 
sale of respondent's products. 

PARAGRAPH SIX: During 1955, and for some time prior thereto, 
respondent offered to pay, and paid, some customers varying percentages 
of the net cost of 400 line newspaper ads, furnished by such customers, 
and devoted exclusively to respondent's products. The percentage of the 
cost, which respondent offered to pay, increased with the number of ads 
placed by said customers during a specified period. 

The respondent did not inform or otherwise make such allowances 
available to, all customers competing with said customers. 

PARAGRAPH SEVEN: Commencing on or about January 26, 1956, 
respondent modified the terms and conditions of its cooperative adver- 


tising plan and so notified some customers as follows: 
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"We are pleased to be able to participate with you in the cost of 


your local newspaper advertising under the following conditions: 


1. - Media: This offer is limited to newspapers listed in 


Standard Rate & Data. 


2. - Copy Requirements: 


3. 


a) The Exquisite Form name shall be prominently displayed 
in the ad. 

b) Where Exquisite Form is advertised with competitive 
products, the space devoted to our products shall not be 
less than the space devoted to the competitive products. 
The space devoted to Exquisite Form ads must be 200 
lines or larger. 

Merchandise offered in the ad must not be offered at a 
retail price lower than that indicated in the Exquisite 
Form Price List in effect at the time the ad is run... 
No ads shall be run on new additions to the Exquisite 
Form line in advance of the general break date estab- 
lished by us. 

f) The ad shall be in a form to stimulate the sale of our 
products and promote the name of Exquisite Form bras. 

Ad Schedule: Our Sales Representative will work with you on 

a proposed ad schedule in the space provided on the back of 

this form. The proposed schedule will be forwarded to this 

office for review. An "Approved" copy will be returned to 
you, indicating confirmation of the number, approximate 
dates and size of the ads as set up. Our approval of the ad 
schedule is subject to the method of payment outlined under 

paragraph 4. 

Payment: We will pay 50% of the cost for one ad that is run 

in accordance with the above requirements. 

If, in a three month period, you set up and run: 

a) Two ads...We will pay 60% of the cost for each ad. 

b) Three ads..We will pay 70% of the cost for each ad. 
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c) Four ads..We will pay 80% of the cost for each ad. 

Payment of approved ads will be made in the form of credit memos, 

which will be issued upon submission of tear sheets and invoices. 

Credit memos will be issued for each ad at 50%. Should you qualify 

for one of the three higher rates, an additional credit will be issued 

after your full three months' schedule of ads has been run and 
approved for payment. The additional credit will represent the 
difference due youasa result of the number of approvedads run within 
the quarter. Advertising in other media may be substituted for 
newspapers only upon prior written approval from us. Our partici- 
pation in such media is not to exceed 50% of the cost for each ad. 

All invoices to Exquisite Form are to be billed at your cost for 

each ad, which will be paid as above." 

PARAGRAPH EIGHT: The cooperative advertising allowances, 
referred to in PARAGRAPHS SIX and SEVEN, were not and are not 
available on proportionally equal terms to all of respondent's customers 
competing in the distribution of respondent's products in that: 

(1) respondent made, or offered to make, such allowances 
to some customers and failed to make, or offer to make, similar 
allowances to all competing customers and 

(2) the terms and conditions of respondent's plan were, and 


are, such as to preclude some competing customers from accept- 


ing, and enjoying, the benefits to be derived from the plan. 

PARAGRAPH NINE: The acts and practices of respondent as 
alleged above violate subsection (d) of Section 2 of the Clayton Act, as 
amended. (U.S.C. Title 15, Sec. 13) 

COUNT II 

PARAGRAPH ONE: PARAGRAPHS ONE through THREE OF 
COUNT I are hereby adopted and made a part of this COUNT as fully as 
if herein set out verbatim. 

PARAGRAPH TWO: In the course and conduct of its business in 
commerce, respondent, prior to and specifically since 1955, has sold 
its products to various purchasers, as described in PARAGRAPH TWO 
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of COUNT I, who were and are engaged in the resale of respondent's 
products at retail to the purchasing public. 

PARAGRAPH THREE: The respondent, for a number of years, 
has contracted to furnish and has furnished, to some of the aforesaid 


purchasers, the services and facilities of special personnel known as 
"stylists". 
Such personnel, compensated and furnished by the respondent, are 


installed in the places of business of some of the aforementioned pur- 
chasers to assist the clerical personnel of said purchasers in advising 
customers and to display, demonstrate, fit, offer for sale and sell 
respondent's products to the customers of said purchasers. 

PARAGRAPH FOUR: During the same period of time, respondent 
has sold its products to retailers competing with said purchasers and 
has not furnished or offered to furnish the services or facilities of 
stylists to said retailers on proportionally equal terms. 

PARAGRAPH FIVE: The acts and practices of respondent as 
alleged above violate subsection (e) of Section 2 of the Clayton Act, as 
amended. (U.S.C. Title 15, Sec. 13) 

WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade 
Commission on this day of A.D., 1958, issues its 
amended and supplemental complaint against said respondent. 

NOTICE 

Notice is hereby given to the respondent hereinbefore named 
that the day of A.D., 1958, at o'clock is 
hereby fixed as the time and as the place when 
and where a hearing will be had before a hearing examiner of the Fed- 
eral Trade Commission, on the charges set forth in this complaint, at 
which time and place you will have a right under said Act to appear and 
show cause why an order should not be entered requiring you to cease 
and desist from the violations of law charged in this complaint. 

You are notified that the opportunity is afforded you to file with 
the Commission an answer to this complaint on or before the thirtieth 
(30th) day after service of it upon you. Such answer shall contain a 
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concise statement of the facts constituting the ground of defense anda 
specific admission, denial or explanation of each fact alleged in the com- 
plaint, or, if respondent is without knowledge thereof, a statement to that 
effect. 

If respondent elects not to contest the allegations of fact set forth 
in the complaint, the answer shall consist of a statement that respondent 
admits all material allegations to be true. Such an answer shall consti- 
tute a waiver of hearings as to facts so alleged, and an initial decision 
containing appropriate findings and conclusions and an appropriate order 
disposing of the proceeding shall be issued by the hearing examiner. In 
such answer respondent may, however, reserve the right to submit pro- 
posed findings and conclusions and the right to appeal under Section 3.22 
of the Commission's Rules of Practice for Adjudicative Proceedings. 

If any respondent elects to negotiate a consent order, it shall be 
done in accordance with Section 3.25 of the Commission's Rules of 
Practice. 

Failure to file answer within the time above provided and failure 
to appear at the time and place fixed for hearing shall be deemed to 
authorize a hearing examiner without further notice to respondent, to 
find the facts to be as alleged in the complaint, to conduct a hearing to 
determine the form of order, and, thereafter, to enter an initial decision 
containing such findings and order. 

IN WITNESS WHEREOF, the Federal Trade Commission has 
caused this, its amended and supplemental complaint, to be signed by 
its Secretary and its official seal to be hereto affixed, at Washington, 
D.C., this 1st dayof August , 1958. 

By the Commission. 


/s/ Robert M. Parrish, 
Secretary. 


[SEAL] 
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ANSWER TO AMENDED AND SUPPLEMENTAL COMPLAINT 


ANSWER LU AMENYEY ASS? 


Exquisite Form Brassiere, Inc., the respondent, denies that the 
Federal Trade Commission had, or has, reason to believe that re- 
spondent has violated and is now violating the provisions of subsections 
(d) and (e) of Section 2 of the Clayton Act (U.S.C. Title 15, Sec. 13), as 
amended by the Robinson-Patman Act, approved June 19, 1956; denies 
that this proceeding is in the public interest; and denies that the Federal 
Trade Commission had or has any adequate, valid or sufficient basis 
on which to predicate the amended and supplemental complaint issued 
herein; and for answer to each paragraph of each count of the amended 
and supplemental complaint alleges the following: 

COUNT I 

PARAGRAPH ONE: Respondent, Exquisite Form Brassiere, Inc., 
admits that it is a corporation, organized, existing and doing business 
under and by virtue of the laws of the State of New York, with a ware- 
house and its principal office and place of business located at 159 Madi- 
son Avenue, New York City, New York. 

PARAGRAPH TWO: Respondent admits that it is now, and for 
many years past has been engaged in the sale and distribution of 
brassieres which it designs and manufactures or causes to be manufac- 
tured. Respondent admits that it sells these products for resale to 
many customers, such as department stores, women's specialty shops 
and dress shops, with places of business located in various cities 
throughout the United States. Volume and dollarwise, respondent 
admits that it is a leader in the industry with sales in excess of 
$10,000,000 annually. 

PARAGRAPH THREE: In the course and conduct of its business, 


respondent admits that it is engaged in commerce, as "commerce" is 


defined in the Clayton Act, as amended, having shipped its products or 


caused them to be transported from its principal place of business in 
the State of New York to customers located in the same and in other 
States of the United States and the District of Columbia. 
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PARAGRAPH FOUR: In the course and conduct of its business in 
commerce, respondent denies that it "paid or contracted for the payment 
of something of value to or for the benefit of some of its customers as 
compensation or in consideration for services or facilities furnished by 
or through such customers in connection with their offering for sale or 
sale of products sold to them by said respondent", and that "such pay- 
ments, sometimes hereinafter referred to as promotional allowances, 
were not available on proportionally equal terms to all other customers 
competing in the distribution of its products." 

PARAGRAPH FIVE: Respondent admits that it used a cooperative 
advertising plan during 1955 and 1956 which included credits, paid by 
way of allowances as compensation for respondent's share of the cost of 
promotional newspaper advertising furnished by customers, but re- 
spondent alleges that its promotional allowances also included point of 
sale displays and premiums of substantial value, and that all of re- 
spondent's promotional allowances were made available on proportionally 
equal terms to all of its customers competing in the distribution of its 
products. Except as herein admitted, the respondent specifically denies 
the allegations of PARAGRAPH FIVE of the amended and supplemental 
complaint. 

PARAGRAPH SIX: Respondent admits that during 1955 it made 


available to all of its customers a cooperative advertising plan wherein 


respondent offered to pay 60% of the net space cost of advertisements 


of at least 400 lines each, featuring Exquisite Form products, in regular 
daily newspapers listed in the newspaper edition of Standard Rate & 
Data Service; respondent admits that the percentage of the cost of such 
advertising which respondent offered to pay increased to 70% if the 
customer published a series of at least five such advertisements in any 
six-month period, and increased to 80% of the cost of such advertising 
if the customer published a series of at least eight such advertisements 
in any six-month period. In addition, during 1955 respondent offered 

all customers the alternative choice of a Premium Plan whereby custo- 
mers could obtain premiums of substantial value. Respondent denies 
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that it did not inform or otherwise make such allowances available to 
all customers competing in the distribution of its products. On the 
contrary, respondent alleges that it did inform and otherwise make 
such allowances available to all customers competing in the distribu- 
tion of its products. Except as herein admitted, the respondent denies 
the allegations of PARAGRAPH SIX of the amended and supplemental 
complaint. 

PARAGRAPH SEVEN: Respondent admits that on or about Janu- 
ary 26, 1956, it made available to all of its customers a cooperative 
advertising plan which, in part, is correctly quoted in PARAGRAPH 
SEVEN of the amended and supplemental complaint, and in which re- 
spondent offered to pay 50% of the cost of advertisements of Exquisite 
Form products of 200 lines or larger in newspapers listed in Standard 
Rate & Data published by its customers; that if ina three-month 
period the customer publishes (a) two such advertisements, respondent 
will pay 60% of the cost, (b) three such advertisements, respondent 
will pay 70% of the cost, and (c) four such advertisements, respondent 
will pay 80% of the cost. In addition thereto, respondent made avail- 
able to all of its customers an alternative choice of a Premium Plan 


by which the customers could obtain premiums of substantial value, 


and also made available to all of its customers point of sale displays. 


Respondent alleges that it did inform and otherwise make such allow- 
ances available to all customers competing in the distribution of its 
products, and, except as admitted herein, denies the allegations of 
PARAGRAPH SEVEN of the amended and supplemental complaint. 
PARAGRAPH EIGHT: Respondent denies that the cooperative 
advertising allowances, referred to in PARAGRAPHS SIX and SEVEN 
of the amended and supplemental complaint, were not, and are not, 
available on proportionally equal terms to all of respondent's customers 
competing in the distribution of respondent's products; denies that it 
made, or offered to make, such allowances to some customers and failed 
to make, or offer to make, similar allowances to all competing custo- 
mers; and denies that the terms and conditions of respondent's plan 
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were, and are, such as to preclude some competing customers from 
accepting, and enjoying, the benefits to be derived from the plan. 

PARAGRAPH NINE: The respondent denies that the acts and 
practices of the respondent, as alleged in Count I of the amended and 
supplemental complaint, violate subsection (d) of Section 2 of the 
Clayton Act, as amended by the Robinson-Patman Act (U.S.C. Title 15, 
Sec. 13). 

PARAGRAPH TEN: The respondent affirmatively alleges that 
in the course and conduct of its business in commerce during 1955, 
1956, and 1957, all of its promotional allowances, including the co- 
operative advertising plan, the Premium Plan and point of sale dis- 
plays, were made available on proportionally equal terms to all of its 


customers competing in the distribution of its products, within the 


meaning of subsection (d) of Section 2 of the Clayton Act, as amended 
by the Robinson-Patman Act (U.S.C. Title 15, Sec. 13); that such pay- 
ments or allowances were made or offered in good faith in order to 
meet equally low payments or allowances of a competitor, or the serv- 
ices or facilities furnished by a competitor, and in order to promote 
the sale of respondent's products in fair and lawful competition with 
manufacturers of similar products. 

PARAGRAPH ELEVEN: The Respondent denies that the pro- 
motional payments and allowances referred to in Count I of the amended 
and supplemental complaint had any substantial injurious effects, actual 
or reasonably probable, upon competition or tended to create a monopoly 
in any line of commerce; and, in the absence of an affirmative allegation 
of such adverse effects in Count I of the amended and supplemental com- 
plaint and substantial evidence to support such allegation, a violation of 
subsection (d) of Section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act (U.S.C. Title 15, Sec. 13) is not alleged or proved 
as required by Section 11 of the Clayton Act (U.S.C. TFitte-16;-Sée..21). In 
such circumstances, the Federal Trade Commission has no jurisdiction 


in this proceeding upon Count I. 
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PARAGRAPH TWELVE: Subsection (d) of Section 2 of the Clayton 
Act, as amended by the Robinson-Patman Act (U.S.C. Title 15, Sec. 13) 
is general, ambiguous, vague and indefinite and, as construed and applied 


in this proceeding, deprives and will deprive the respondent of proce- 


dural and substantive due process of law in violation of the Fifth Amend- 
ment to the Constitution of the United States. 
COUNT II 

PARAGRAPH ONE: PARAGRAPHS ONE through THREE of the 
answer to Count I are hereby adopted and made a part of the answer to 
Count Il as fully as if herein set out verbatim. 

PARAGRAPH TWO: Respondent admits that in the course and 
conduct of its business in commerce, prior to and specifically since 
1955, that it has sold its products to various purchasers as described in 
PARAGRAPH TWO of Count I, who were and are engaged in the resale 
of respondent's products at retail to the purchasing public. 

PARAGRAPH THREE: The respondent admits that for a number 
of years, it has furnished to some of the aforesaid purchasers, the 
services and facilities of special personnel known as "stylists". The 
respondent admits that such personnel, compensated and furnished by 
the respondent, are installed in the places of business of some of the 
aforementioned purchasers to assist the clerical personnel of said pur- 
chasers in advising customers and to display, demonstrate, fit, offer for 
sale and sell respondent's products to the customers of said purchasers. 

PARAGRAPH FOUR: The respondent denies that during the same 
period of time that it has sold its products to retailers competing with 
said purchasers and has not furnished or offered to furnish the services 
or facilities of stylists to said retailers on proportionally equal terms. 

PARAGRAPH FIVE: The respondent denies that the acts and prac- 
tices of the respondent, as alleged in Count II of the amended and sup- 
plemental complaint violate subsection (e) of Section 2 of the Clayton 
Act, as amended by the Robinson-Patman Act, (U.S.C. Title 15, Sec. 13). 

PARAGRAPH SIX: The respondent affirmatively alleges that in 
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the course and conduct of its business in commerce during the period 
of time covered by Count II of the amended and supplemental complaint, 
that the services and facilities of stylists were made available on pro- 
portionally equal terms to all of its customers competing in the distribu- 
tion of its products within the meaning of subsection (e) of Section 2 of 
the Clayton Act, as amended by the Robinson-Patman Act (U.S.C. Title 
15, Sec. 13); that such services and facilities were made or offered on 
a fair and equitable basis to all competing customers alike; that such 
services and facilities were made or offered in good faith in order to 
meet the services or facilities furnished by one or more competitors, 
and in order to promote the sale of respondent's products in fair and 
lawful competition with manufacturers of similar products. 
PARAGRAPH SEVEN: The respondent denies that the services 
and facilities of the stylists referred to in Count II of the amended and 
supplemental complaint had any substantial injurious effects, actual or 
reasonably probable, upon competition or tended to create a monopoly 


in any line of commerce; and, in the absence of an affirmative allega- 


tion of such adverse effects in Count II of the amended and supplemental 
complaint and substantial evidence to support such allegation, a violation 
of subsection (e) of Section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act (U.S.C. Title 15, Sec. 13), is not alleged or proved 
as required by Section 11 of the Clayton Act (U.S.C., Title 15, Sec. 21). 
In such circumstances, the Federal Trade Commission has no jurisdic- 
tion in this proceeding upon Count II. 

PARAGRAPH EIGHT: Subsection (e) of Section 2 of the Clayton 
Act, as amended by the Robinson-Patman Act (U.S.C. Title 15, Sec. 13) 
is general, ambiguous, vague and indefinite, and as construed and applied 
in this proceeding, deprives and will deprive the respondent of proce- 
dural and substantive due process of law in violation of the Fifth Amend- 
ment to the Constitution of the United States. 

WHEREFORE, THE PREMISES CONSIDERED, the respondent, 
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Exquisite Form Brassiere, Inc., prays that Counts I and II of the 
amended and supplemental complaint herein be dismissed, 


EXQUISITE FORM BRASSIERE, INC., 
a corporation, 
Respondent 


By: /s/ James W. Cassedy 
James W. Cassedy 


1001 Fifteenth Street, N.W. 
Washington 5, D. C. 


Attorney for Respondent 


[Filed January 28, 1960] 


INITIAL DECISION 
Robert L. Piper, Hearing Examiner. 


ee 


Peter J. Dias, Esq., and Robert G. Cutler, Esq. 
for the Commission. 


James W. Cassedy, Esq.; Robert B. Dawkins, Esq., and 
Peyton Ford, Esq., of Washington, D.C., for respondent. 


STATEMENT OF THE CASE 

On November 29, 1957, the Federal Trade Commission issued its 
complaint against Exquisite Form Brassiere, Inc., a corporation (here- 
inafter called respondent), alleging that respondent had violated Section 
2(d) of the Clayton Act (hereinafter called the Act), 15 U.S.C. 12, et seq., 
as amended by the Robinson-Patman Act. Copies of said complaint to- 
gether with a notice of hearing were duly served on respondent. 

Respondent appeared by counsel and filed an answer admitting 
the corporate, commerce, and most of the factual allegations of the 
complaint but denying any violation of the Act. Pursuant to notice, 
hearings were thereafter held before the undersigned hearing examiner, 
duly designated by the Commission to hear this proceeding, at various 
times and places from June 9, 1958, to December 29, 1958. 

At the conclusion of the case-in-chief, counsel supporting the 


complaint moved the undersigned to certify to the Commission their 
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motion to amend the complaint to also allege a violation of Section 2(e) 


of the Act, in view of the proof received. Counsel for both parties and 
the undersigned being of the opinion that such an amendment was not 
"reasonably within the scope" of the original complaint, as required by 
Section 3.9 of the Commission's Rules of Practice, said motion was 
certified to the Commission. On August 1, 1958, the Commission granted 
the motion and issued its amended and supplemental complaint, alleging 
violations of Sections 2(d) and (e). The Commission's order further pro- 
vided that the evidence theretofore introduced should have the same force 
and effect as though received under the complaint as amended, and that 
respondent be accorded such procedural rights as the undersigned deemed 
appropriate and necessary. 

Respondent was accorded the right to, and did, recall witnesses for 
further cross-examination in the light of the amended complaint, and 
thereafter presented its defense, none of which had been proffered prior 
to the amendment of the complaint. Every procedural right which re- 
spondent could have been afforded had the complaint originally alleged 
violations of Sections 2(d) and(e) was accorded. 

The amended and supplemental complaint alleges, in substance, 
that respondent paid for services furnished by some customers and that 
such payments were not available on proportionally equal terms to com- 
peting customers, in violation of Section 2(d); and that respondent fur- 
nished services to some purchasers upon terms not accorded to competing 
purchasers on proportionally equal terms in violation of Section 2(e). 

Both parties were represented by counsel, participated in the hear- 
ings, and afforded full opportunity to be heard, to examine and cross- 
examine witnesses, to introduce evidence pertinent to the issues, to argue 
orally upon the record, and to file proposed findings of fact, conclusions 
of law, and orders, together with reasons in support thereof. Because of 
the untimely demise of both Messrs. Cassedy and Dawkins, several ex- 
tensions of time for the filing of proposed findings were granted, finally 
terminating September 15, 1959, at which time both parties filed their 
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proposed findings of fact and waived oral argument thereon. All such 
findings of fact and conclusions of law proposed by the parties, respec- 
tively, not hereinafter specifically found or concluded, are herewith 
specifically rejected. 

Upon the entire record in the case and from his observations of 
the witnesses, the undersigned makes the following: 

FINDINGS OF FACT 
I. The Business of Respondent 

The complaint alleged, respondent admitted, and it is found that 
respondent is a New York corporation with its principal office and place 
of business located at 159 Madison Avenue, New York City, New York. 

Il. Interstate Commerce 

The complaint alleged, respondent admitted, and it is found that 
it is now, and for many years past has been, engaged in the manufacture, 
sale and distribution of brassieres. In the course and conduct of its 
business respondent is now, and has been, engaged in commerce, as 
“commerce” is defined in the Act, having shipped its products or caused 
them to be transported from its principal place of business in the State 
of New York to customers located in other states of the United States 
and the District of Columbia. Volume and dollar-wise, respondent is a 
leader in the industry, with sales in excess of $10,000,000 annually. 
Respondent sells its products to various customers and purchasers, 
such as department stores, women's specialty stores, and dress shops, 
with places of business located in various cities throughout the United 
States, who were and are engaged in the resale of respondent's products 
at retail to the purchasing public. 

I. The Unlawful Practices 
A. Paying for services furnished 
Section 2(d) makes it illegal for any person engaged in commerce 


to 


1/ 5 U.S.C. $1007(b). 
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. pay ...toacustomer ... for any services . . . furnished 
by or through such customer in connection with the... sale... 
of any products . . . manufactured . . . by such person, unless 
such payment . . . is available on proportionally equal terms to 
all other customers competing in the distribution of such 
products... ." 

The facts with respect to this issue are substantially undisputed 
and for the most part admitted. Since 1954 respondent has had in effect 
a cooperative advertising plan, with various changes from time to time 
as hereinafter set forth, under which it pays, by means of credit memo- 
randa applicable to current or future invoices, a portion of the cost of 
newspaper advertising placed by its larger customers and featuring re- 
spondent's products. From August 30, 1954 to January 25, 1956, ifa 
customer would place such an advertisement of at least 400 lines in a 
recognized newspaper, respondent would pay 60 percent of the cost. If 
within six months the customer placed at least five such advertisements, 
respondent would pay 70 percent of the cost of all of them. If at least 
eight advertisements were placed within six months, respondent would 
pay 80 percent of the cost of all of them. No payments were made for 
any smaller advertisements or in any other media. 

From January 26, 1956 to July 1, 1957, the lineage requirement 
was changed to 200 lines and respondent would pay 50 percent of the 
cost of each advertisement; for successive advertisements within a 
three-months' period, 60 percent for two, 70 percent for three, and 80 
percent for four. From July 1, 1957, to the date of the hearings, re- 
spondent's plan was changed so that it would pay 50 percent on all such 


advertisements regardless of the number placed, with the same 200- 


line and media requirements. 

The record establishes that this plan was designed for, and 
offered only to, the larger accounts. The specific terms of the coopera- 
tive advertising plan, particularly the requisite size of the advertise- 
ment, made it inapplicable to smaller accounts which never did enough 


business in respondent's products to justify or even pay for advertising 
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expenditures in such amounts. In fixing the terms of its advertising pro- 
gram, respondent of course knew that its smaller accounts could not 
afford an advertisement of the requisite size devoted to one product when 
the account's share of the cost would in all probability exceed its total 
gross profit on the sale of such product. 

In the terms of the statute, the payments must be available upon 
proportionally equal terms to all competing customers. It follows that 
if they are not available or offered to all such, no matter how equal the 
terms otherwise may be, the statute is violated. Both requisites are 
necessary—availability to all and proportionally equal terms to all. It 
is settled law, and indeed respondent's counsel concedes, that the term 
"available" as used in §2(d) means that the payment must be offered, 


and the terms made known, to all competing pietemiers That which 


is not made known or that which is not offered cannot be considered as 
available. The choice must be that of the customer, not the seller. Any 
other interpretation would make evasion of the statute simplicity itself. 
The record here establishes that the respective plans were not 
offered and were not made known to many of respondent's customers 
competing with those to whom such payments were made. Counsel sup- 
porting the complaint called a number of respondent's customers located 
in Paterson, Plainfield, and Trenton, New Jersey, who testified that they 
were never offered cooperative advertising allowances by respondent and 
had never received any. Some of these customers testified that they had 
been informed of the existence of a plan at its inception, but had never 
been advised of its terms and specifically the changes occurring in 1956 
and 1957. The record further establishes that respondent did pay such 
advertising allowances to various customers in each of the three cities 
who were in direct competition in the resale of respondent's products 
with the customers who were not offered the plan. Both the testimony 
of the customers who were not offered the plan and their geographic 


2/ Kay Windsor Frocks, Inc., 51 FTC 89 (1954); Henry Rosenfeld, Inc., 


52 FTC 1535 (1956); Chestnut Farms-Chevy Chase Dairy, FTC __, 
Docket no. 6465 (1957). 
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proximity to the location of the stores which were paid advertising 


allowances establish that they were in fact in direct competition with 


each other in the resale of respondent's products 3/ 


As the Commission said in the Rosenfeld case, supra: 

|. Under the Act, an allowance cannot be deemed ‘available’ 
to a reseller, . . . when a seller fails to inform or otherwise 
offer promotional allowances to a customer ... ," 

and also in the Chestnut Farms Dairy case, supra, 

‘| Whether or not a customer participates therein is a deci- 
sion for the customer. The customer obviously must know the 
specific terms of a plan before he can determine whether he is 
interested in participating ... ." 

Respondent's cooperative advertising plan in fact was not de- 
signed or intended for the use of its smaller customers. As found 
above, many of them were never offered the plan, and, while many of 
them knew in general that cooperative advertising existed in the indus- 
try, they were never told of respondent's terms, which changed three 
times from 1954 to 1957. Respondent argues that its second plan, the 
one adopted in 1956, was given some publicity in trade journals and 
hence was known to its customers. Aside from the question of who did 
or did not read such articles, such general publicity cannot be equated 
with an offer and actual knowledge of the terms, so as to be "available" 
within the meaning of the statute. 

Respondent also contends that it offered the plan to all of its 
customers orally through its salesmen, but the undisputed testimony of 
many customers was that they were never offered the plan, and of other 
customers, that while they were informed of the original plan, they 
were never advised of the terms of the second or third plans. Re- 
spondent called no salesmen to refute this testimony and hence it stands 


undisputed. While it is apparent that many of respondent's smaller 


3/ Elizabeth Arden v. F.T.C.., 156 F.2d 132 (C.A. 2, 1946); F.T.C. v. 


Simplicity Pattern, 360 U.S. 55 (1959); and Liggett & Myers Tobacco 
Co., Inc., | FTC ___, Docket No. 6642 (1959). 
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customers economically could not have made use of the cooperative 
advertising because of the required size of the advertisement, it also 
seems obvious that at least some of them might have been able to make 
use of it when the requisite size was reduced from 400 to 200 lines in 
1956. Yet it is undisputed that they were never informed of this change. 

While the Commission in the Lever Brothers and the so-called 
Soap ceues held that every feature of a plan need not be useful to all 
in order for it to be upon proportionally equal terms, this holding was 
limited to situations where reasonably equal alternatives are available. 
As the Court of Appeals pointed out in the recent State Grocers caeo” 
a plan (of exactly the same type as herein) whose terms by their nature 
cannot be used by all competing customers is not "available," and is 
tantamount to no offer at all. In the Soap cases, alternative advertising 
allowances were made known and available to all. The teaching there 
is that all parts of an offer do not have to be usable by all, but only 
when and if a reasonable alternative of proportionally equal terms is 
available. Unless such special circumstances exist, the more recent 
holding in the State Grocers case, supra, must prevail—namely, that a 
plan which is not usable by all, with no alternatives of proportional 
equality, is not available to all within the meaning of the statute. 

In an attempt to establish a reasonable alternative, respondent 
argued that its premium plan, and/or the furnishing of counter display 
material and store dispensers for its products, were available alter- 
natives upon proportionally equal terms. The argument is without 
merit. With regard to its premium plan, hereinafter described, in the 
first place, and most importantly, the record establishes that it was not 
in effect during most of the time encompassed by the cooperative adver- 
tising allowances. The premium plan was discontinued in January 1955, 


renewed in June of 1955, and then discontinued permanently in January 


4/ Lever Brothers Co., 50 FTC 494 (1953); and companion cases. 


5/ State Wholesale Grocers v. A & P Company, 258 F.2d 831 (CA. 7, 
1958). 
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1956. Throughout nearly half of 1955, substantially all of 1956, and ever 
since it has not been in existence. That which does not exist cannot be 
an alternative. Secondly, even when it existed it was not proportionally 
equal—it did not constitute a form of advertising allowance such as the 
various alternatives in the Soap case did. Thirdly, it was not an alter- 
native since it was neither offered nor made available toall. It was 
neither offered, nor made available, to those accounts receiving adver- 
tising allowances. 

The premium plan consisted of a system of points awarded to cus- 
tomers, one for each $10 worth of goods purchased from respondent. It 
required the accumulation of 30 points, or a minimum of $300 in pur- 
chases, before any premium or prize was earned. Conversely, no mini- 
mum purchases were necessary under the cooperative advertising plan. 
Additionally, no one could seriously argue that an ice bucket, a pressure 
cooker, an iron, a percolator, a carving set or a bridge set were reason- 
able alternatives of proportional equality with hundreds of dollars worth 


of promotional advertising. In short, the premiums were neither avail- 


able nor proportionally equal within the meaning of the statute. 

In addition to establishing that advertising allowances were not 
made available to all competing customers, the record also establishes 
that even among those to whom they were made available the plan was 
not adhered to and they were not upon proportionally equal terms. A 
number of instances were established where respondent deviated from 
its stated percentages in Paterson, Plainfield and Trenton. Some cus- 
tomers were paid 80 percent of the costs of ads when they were only 
entitled to 50 percent under the terms of the plan; some were paid per- 
centages not even set forth in the plan, such as 75 and 77 percent; and 
some were paid only 50 percent when they were entitled to a larger 
amount because of placing the requisite number of ads during the speci- 
fied periods of time. In each instance these variations occurred among 
customers competing in the resale of respondent's products. The record 
also establishes that in one instance respondent granted "push" or 
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"prize" money to one customer's sales personnel in the amount of 11 
cents per brassiere sold during a specified period of time, without 
according such allowance to any of respondent's competing customers. 
Respondent's contention that its furnishing of display material 
and store dispensers constitutes a proportionally equal alternative is 
entitled to even less consideration. Inasmuch as such materials were 
offered and furnished to all customers who desired them regardless of 
participation in the cooperative advertising or the premium plan, they 
were in no sense alternatives but were general promotional services 
available to all. Even if such facilities had been offered as alternatives, 
which they were not, quantitatively they could not be considered pro- 
portionally equal. In addition, it would appear to be an attempt to make 
Section 2(e) "services" a substitute or alternative for Section 2(d) "pay- 
ments"; Section 2(d) encompasses paying for services furnished by a 
customer, whereas '§2(e) encompasses services furnished by the seller 
to the customer, which would include the furnishing of store dispensers 
and display material. Section 2(d) expressly provides that such pay- 


ments for services furnished by a customer are illegal unless such 


payment is available on proportionally equal terms to all other custo- 
mers competing. This means what it says: an alternative must be the 
payment for services furnished and not the furnishing of services by 
the seller to the customer. Such payment, not something else, must be 
available on proportionally equal terms. 

In addition to the foregoing defenses, respondent also argued that 
its cooperative advertising allowances were made in good faith to meet 
competition. It is now well settled that the good faith meeting of com- 
petition defense set forth in Section 2(b) is not applicable to Section 
2(a)8/ 

A preponderance of the reliable, probative and substantial evi- 
dence in the entire record convinces the undersigned, and accordingly 


F.T.C. v. Simplicity Pattern Co., 360 U.S. 55 (1959); A & P Tea Co. 
. F.T.C., 106 F.2d 667 one 3, 1934); and Henry Rosenfeld, Inc., 
FTC 1535 (1956). 
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it is found, that respondent has paid and contracted to pay for adver- 
tising services furnished by or through some of its customers in con- 
nection with the sale or offering for sale of its products by such 
customers, without making such payments available on proportionally 
equal terms to all other customers competing in the distribution of its 


products, in violation of Section 2(d) of the Act. 


B. Furnishing services to 
purchasers. (Section 2(e) ) 


Section 2(e) makes it illegal to 


". . . discriminate in favor of one purchaser against another 


... ofa commodity bought for resale ...by .. . furnishing 

... any services ... connected with the ... sale .. . of such 

commodity . . . upon terms not accorded to all purchasers on 

proportionally equal terms." 
The terminology of the Section and the decisions of the Commission and 
the courts make it clear that the term "accorded" used in Section 2(e) 
has substantially the same meaning as the term "available" used in 
Section 2(d). For the same reasons as expressed hereinabove, the 
services supplied by respondent must be offered and made known to all 
purchasers, or they cannot be considered as having been accorded to 
all as required by the statute. Although Section 2(e) does not contain 
the limitation found in 2(d), that the purchasers or customers to whom 
the services must be accorded be competing in the resale of the prod- 
ucts, the decisions of the Commission and the courts uniformly have so 
construed it. 

As with respect to the 2(d) count, the facts are substantially un- 
disputed. During the same period of time in the course and conduct of 
its business, respondent has furnished to some of its purchasers the 
services of special personnel known as "stylists."' These "stylists," 
perhaps more commonly known as "demonstrators," are employed and 
paid by respondent and furnished to some of its customers at their 
stores to assist in the demonstration and sale of respondent's products 
and the education of its customers’ sales personnel. As in the case of 
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cooperative advertising, the record establishes that respondent furnished 
stylists only to its larger accounts. They were not offered or made 
available to many of respondent's smaller accounts in direct competition 
with such favored accounts in the resale of respondent's products. 

Much of the testimony concerning the furnishing of stylists came 
into the record prior to the amendment of the complaint, when Section 
2(e) was not in issue and the issue at that point was 2(d). The testimony 
of respondent's officials reveals that the stylist program was never in- 
tended to be available or offered to all of its customers, but was a 
special program designed to promote sales in the largest stores of re- 
sponditit's' customers. Respondent sells nationally and has the country 
divitied into from ten to fourteen districts. It employed only four to six 
stylists. ‘They were assigned on an equal basis to each district, so that 
each individual district would have use of a stylist ior approximately six 


months. Respondéit's officials eneétied that its ‘district managers 


assigned stylists t6 purchasers in their ‘ferritory as they saw fit, and 
that it would be completely impractiéal to furnish them to every custo- 
mer who wanted them. They also ‘conceded that it was not fatended that 
the program would be available to ‘all customers. Prior t6 ‘the amend- 
ment of the complaint to include Section ae); ‘it was frankly conceded 
that the stylist program was adopted as a promotional device to enhance 
respondent's sales. 

The record establishes that respondent furnished stylists to cus- 
tomers in Plainfield and one customer in Trenton while not offering or 
furnishing such stylists to all other competing customers in those areas. 
While respondent's answer affirmatively alleged that it had made the 
services of stylists available on proportionally equal terms to all its 
competing customers, respondent's principal defense to the 2(e) charge 
appears to be that it furnished such services as a good faith meeting of 
competition. Actually its position in this respect is inconsistent inas- 
much as if it furnished or offered the services of stylists to all of its 
customers, then it could not have been limiting the furnishing of such 
stylists to a good faith meeting of services furnished by competitors, 
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since the record establishes and respondent concedes that such stylists 
were not furnished by competitors to the smaller stores and accounts 
among respondent's customers. 

Inasmuch as the record establishes beyond dispute that such serv- 
ices were not offered or accorded to all competing purchasers, the only 
defense necessary to consider is that of the good faith meeting of com- 
petition. Counsel supporting the complaint suggest in their brief that 
the good faith meeting of competition defense in Section 2(b) is not 
applicable to Section 2(e) as a matter of law, suggesting that the holdings 
of the Commission and the Court of Appeals to the contrary in the A & P 
Tea Co. and Rosenfeld cases if were dicta. Be that as it may, the issue 
has been definitively settled by the recent decision of the Supreme Court 
in the Simplicity Pattern bane where the Court specifically held that 
the good faith meeting of competition defense set forth in Section 2(b) 
does apply to Section 2(e), although it does not to Sections 2(c) and 2(d). 
Section 2(b) provides, inter alia: 

". .. Provided, however, That nothing herein contained shall pre- 
vent a seller rebutting the prima facie case thus made by showing 
that his lower price or the furnishing of services or facilities to 
any purchaser or purchasers was made in good faith to meet an 
equally low price of a competitor, or the services or facilities 
furnished by a competitor." 

With respect to this very point, the Supreme Court held: 
"Thus, a discrimination in prices may be rebutted by a show- 
ing under any of the Section 2(a) provisos, or under the Section 

2(b) proviso—all of which by their terms apply to price discrimi- 

nations. On the other hand, the only escape Congress has pro- 

vided for discriminations in services or facilities is the permis- 


sion to meet competition as found in the Section 2(b) proviso." 


7/ See footnote 6, supra. 


8/ See footnote 6, supra. 
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There can no longer be any question but that the proviso in 2(b) is appli- 
cable to Section 2(e). 

As counsel supporting the complaint points out, this necessitates 
applying the tests which have been applied to Section 2(b) in order to 
determine whether or not respondent's furnishing of stylists was in fact 
a good faith meeting of the furnishing of such services to a purchaser 
by a competitor. It is settled law that the good faith meeting of com- 
petition defense is restricted to individual competitive situations and 


does not apply to a plan or agate In other words, in the language of 


the statute, the meeting of competition must be defensive in order to 
meet an offer made to one's customer and thus prevent the loss of such 
a customer, rather than be aggressive, or a system designed to meet 
competition generally as distinguished from individual offers to customers. 

The situation here was exactly the opposite. Before the complaint 
was amended, respondent's testimony frankly revealed that the plan was 
designed as an aggressive tool to promote the sales of its products. The 
very method by which it was set up, limiting the stylists to an equal 
amount of time in each district and permitting their use by each district 
manager as he saw fit would prevent its being used only for the purpose 
of meeting specific competition. If it were designed to meet competition 
as it arose, stylists would have to be assigned in those areas where the 
need occurred, and not divided equally throughout the entire nation and 
used at the discretion of district managers. The odds would be astro- 
nomical against an even distribution of offers by competitors to re- 
spondent's customers at all times throughout the country. Furthermore, 
as was pointed out by the Supreme Court in the Staley and Standard Oil 
cases, supra, Section 2(b) does not permit the adoption of a system to 
meet the competition of an illegal discriminatory system engaged in by 
competitors. Two wrongs do not make a right. The "good faith’ require- 
ment is not met unless the discrimination is limited to individual 


T.C. v. Staley Mfg. Co., 324 U.S. 746 (1945); Standard Oil Co. v. 
C., 340 US. 231 (1951); 355 U.S. 396 (1958); and C. E. Neihoff & Co., 
TC. 1114 (1955). 
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situations in order to meet competitive offers and prevent the loss of 
customers. Although respondent proved that some of its competitors 
had supplied stylists, no attempt was made to demonstrate the terms 
and conditions of such programs, the products involved, or the length of 
time such services were furnished. Lacking this information, re- 
spondent's furnishing of stylists hardly could be said to have been made 
in good faith to meet the services furnished by competitors. 

Additionally, the proviso is designed to prevent the loss of custo- 
mers by permitting such discrimination in limited situations. The 
record here establishes that the furnishing of stylists was not a pre- 
requisite to preventing the loss of any customers, since they all testi- 
fied that the failure or refusal of a manufacturer to furnish stylists 
would not result in their discontinuance of business with that manufac- 
turer. After the complaint was amended to include Section 2(e), the 
same witness for respondent then testified that the furnishing of stylists 
was limited to the meeting of competition, although he had previously 
testified to the contrary, namely, that stylists were used at the discre- 
tion of the district managers for whatever promotional benefit possible. 
In the light of well-established principles of evidence, his testimony 
prior to the existence of a self-serving motivation militating against a 
full and frank disclosure of all the facts is entitled to more weight than 
that after the amendment. This principle is similar to the familiar one 
applied by the courts in connection with numerous exceptions to the 
hearsay rule, such as past recollection recorded, admissions, state- 
ments against interest, res gestae, declarations of state of mind, etc. 

A preponderance of the reliable, probative and substantial evi- 
dence in the entire record convinces the undersigned, and accordingly 
it is found, that respondent has discriminated in favor of some pur- 


chasers against other purchasers by furnishing the services of stylists 


upon terms not accorded to all competing purchasers on proportionally 
equal terms, in violation of Section 2(e) of the Act. It is further con- 
cluded and found that such discrimination in the furnishing of services 


was not made in good faith to meet services furnished by a competitor. 
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C. Respondent's contentions 
applicable to both counts 
Respondent's answer (although not its present counsel) advanced 
the threadbare contention that Sections 2(d) and (e) are unconstitutional. 
In addition to the well-settled rule that administrative agencies have no 
power to pass upon the constitutionality of laws enacted by Congress, 
the numerous decisions of the Courts of Appeal and the Supreme Court 
enforcing Commission orders issued under Sections 2(d) and (e) 
demonstrate the contrary Ao 
Respondent also argues that under Sections 2(d) and (e) it is essen- 
tial to both plead and prove that the practices may have had a substan- 
tially injurious effect upon competition, as is necessary in connection 
with alleged violations of Section 2(a), price discrimination. The con- 


trary is so well settled as to not warrant extended discussion, and the 


Commission and the courts have so held frequently! In the recent 


Simplicity Pattern decision, the Supreme Court specifically passed upon 
this very contention, and stated: 
"In terms, the proscriptions of these three subsections 

{(c), (d), and (e)] are absolute. Unlike Section 2(a), none of them 

requires, as proof of a prima facie violation, a showing that the 

illicit practice has had an injurious or destructive effect on com- 

petition.” 

CONCLUSIONS OF LAW 

1. Respondent is engaged in commerce, and engaged in the above- 
found acts and practices in the course and conduct of its business in 
commerce, as "commerce" is defined in the Act. 

2. The acts and practices of respondent as above found violate 
Sections 2(d) and (e) of the Act. 


10/ Elizabeth Arden v supra, F.T.C. v. Simplicity Pattern, 


supra; GreatA & Pv. F supra d State Wholesale Grocers v. 
A & P Co., supra. 


11/ Henry Broch & Company, | =a __, Docket No. 6484 (1957); 


Elizabeth Arden, Inc. v. F 2T..C ae ; and F.T.C.v. Simplicity 
Pattern Co., supra. 
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ORDER 
IT IS ORDERED that respondent Exquisite Form Brassiere, Inc., 
a corporation, its officers, directors, representatives, agents and em- 
ployees, directly or through any corporate or other device, in or in 


connection with the sale of brassieres in commerce, as ''commerce" is 


defined in the Clayton Act, as amended, do forthwith cease and desist 


from: 

1. Paying, or contracting to pay to or for the benefit of any cus- 
tomer, an advertising allowance, push money or anything of value as 
compensation or in consideration for any services or facilities furnished 
by or through such customer in connection with the processing, handling, 
sale, or offering for sale of respondent's products, unless such payment 
or consideration is offered and otherwise made available on proportionally 
equal terms to all other customers competing in the distribution or resale 
of such products; 

2. Discriminating, directly or indirectly, among competing pur- 
chasers of its products, by contracting to furnish, furnishing, or con- 
tributing to the furnishing of the services of stylists or any other services 
or facilities connected with the processing, handling, sale or offering for 
sale of respondent's products, to any purchaser from respondent of such 
products bought for resale, unless such services or facilities are offered 
and otherwise made available on proportionally equal terms to all pur- 
chasers competing in the distribution or resale of such products. 


/s/ Robert L. Piper 
Robert L. Piper 
January 27, 1960. Hearing Examiner. 


[Received February 16, 1960, FTC] 
110 NOTICE OF APPEAL OF INITIAL DECISION 
Pursuant to Section 3.22 of the Federal Trade Commission Rules, 
Exquisite Form Brassiere, Inc., through its attorney, Peyton Ford, 


notes its intention to appeal the decision of Hearing Examiner Robert L. 
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Piper on January 28, 1960, in the above-entitled action. Notice of said 
decision was received by the respondent on February 9, 1960. 


/s/ Peyton Ford 
Attorney for Respondent 


FINAL ORDER 


This matter having been heard by the Commission upon respondent's 


appeal from the hearing examiner's initial decision, and upon briefs in 


support thereof and in opposition thereto, and the Commission having ren- 
dered its decision denying the appeal: 

IT IS ORDERED that the initial decision of the hearing examiner be, 
and it hereby is, adopted as the decision of the Commission. 

IT IS FURTHER ORDERED that respondent, Exquisite Form 
Brassiere, Inc., shall, within sixty (60) days after service upon it of this 
order, file with the Commission a report, in writing, setting forth in 
detail the manner and form in which it has complied with the order to 
cease and desist. 


By the Commission, Commissioner Tait dissenting in part. 


SEAL 
/s/ Robert M. Parrish 


Robert M. Parrish 
Secretary 


ISSUED: October 31, 1960 


Attached are: (1) Opinion of the Commission by Commissioner 
Secrest and (2) Opinion of Commissioner Tait 
Dissenting in Part. 
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OPINION OF THE COMMISSION 


By Secrest, Commissioner: 

The complaint herein charges the respondent with violating sub- 
sections (d) and (e) of Section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act. The hearing examiner in his initial decision 
held that the allegations of the complaint were sustained by the evi- 
dence and ordered respondent to cease and desist the practices found 
to be unlawful. Respondent has appealed from this decision. 

The complaint, as originally issued, charged only a violation of 
Section 2(d). At the conclusion of the case in chief, the complaint was 
amended on the motion of counsel supporting the complaint to include 
allegations charging also a violation of Section 2(e) of the Act. Re- 
spondent contends that the Commission exceeded its authority under 
§ 3.9 of its Rules of Practice by amending the complaint to include a 
new and separate charge. It also contends that by so amending the 
complaint the Commission deprived respondent of its constitutional 
right to a fair hearing. 

The answer to the first argument is that the new allegations 
were not added to the complaint pursuant to § 3.9 of the Rules of Prac- 


tice which relates solely to the hearing examiner's authority to amend 


complaints, but in an exercise of the administrative responsibility of 


the Commission itself to issue its complaint and to supplement a com- 
plaint previously issued whenever it has "reason to believe" that a 
provision of the Clayton Act within its jurisdiction to enforce is, or 
has been, violated. 

With respect to the second contention, respondent has failed to 
indicate in what manner it was deprived of a fair hearing. The record 
reveals that insofar as the new allegations were concerned respondent 
was accorded the same procedural rights and safeguards it would have 
received had a new complaint been issued. Its appeal on these points 
is, therefore, denied. 

Respondent has also appealed from the hearing examiner's 
holding that it violated Section 2(d) by making payments to certain 
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customers for newspaper advertising furnished by or through them in 
connection with the sale of its products without making such payments 
available on proportionally equal terms to other customers competing 
in the distribution of such products. The hearing examiner found in 
this connection that respondent's cooperative newspaper advertising 
plan was not offered or made known to certain customers of respondent 
who were competing with others to whom respondent had granted adver- 
tising allowances. 

Respondent contends that the hearing examiner's findings are not 
supported by the evidence, and further that it had proportionalized the 
payments made under the cooperative advertising plan by providing 
alternative plans on proportionally equal terms to customers who could 


not use newspaper advertising. On the latter point, the examiner ruled 


that other plans offered by respondent, namely, its premium plan and/or 


the furnishing of counter display material and store dispensers for its 
products, were not suitable alternatives to respondent's cooperative 
advertising plan. 

We are convinced from an examination of the record that re- 
spondent's cooperative newspaper advertising plan was not offered or 
made known to some customers competing with others who received 
payments under the plan. The record reveals that respondent's sales- 
men offered the plan to certain of respondent's larger customers but 
did not make the offer to smaller competing customers nor inform them 
of the existence of the plan. Respondent's contention that advertising 
and other publicity in trade journals with respect to the plan constituted 
notice to all customers of the "availability" of the plan is refuted by the 
testimony of several of its customers. This argument also ignores the 
fact that publicity with respect to the plan, given in January and Febru- 
ary, 1956, did not occur until about sixteen months after the plan was 
put into effect in 1954. 

The record also discloses that respondent's premium plan was 


not offered to customers who received payments under the cooperative 
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advertising plan. Since the two plans were not offered to all competing 


customers, they cannot be considered as alternative features or 


elements of a comprehensive plan. In Lever Brothers Company, 50 


F.T.C. 494 (1953), we held that a seller may pay for promotional serv- 
ices of various types and that in some instances it might be his duty to 
do so in order to meet the test of availability. We also held that such 

a comprehensive plan does not have to be so tailored that every feature 
of it will be usable or suitable for all customers. However, the cus- 
tomer and not the seller should decide what is or is not usable and 
suitable for him and should have the opportunity to select that feature 

of a plan which suits him best. Liggett & Myers Tobacco Company, 
Inc., Docket 6642 (1959); Chestnut Farms Chevy Chase Dairy, 53 F.T.C. 
1050 (1957). 

Since respondent's customers were denied this choice, the afore- 
mentioned plans cannot be considered as alternatives but were in fact 
separate and distinct from one another. Respondent's other two plans, 
namely, the furnishing of display material and store dispensers, were 
not offered in lieu of the advertising allowance but were available to 
customers receiving such allowance. It is our conclusion, therefore, 
that the various plans offered by respondent were not alternatively 
available to all competing customers. Consequently, we do not reach 
the question of whether the various plans could be legitimate components 
of a comprehensive plan or whether the terms of one plan were or could 
be proportionally equal to those of another. The allegation that re- 
spondent violated Section 2(d) is sustained by the showing that the co- 
operative advertising allowance was granted to some customers but was 
not offered to other customers competing in the distribution of respond- 
ent's products. Respondent's appeal on this point is also denied. 

Another point raised by respondent in this phase of its appeal 
concerns the hearing examiner's rejection of its argument that its co- 
operative advertising allowances were granted in good faith to meet 
competition. The hearing examiner rejected this argument citing 
Federal Trade Commission v. Simplicity Pattern Company, 360 U.S. 
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55, 1959; The Great Atlantic & Pacific Tea Co. v. Federal Trade Com- 
mission, 106 F.2d 667 (3d Cir. 1939) and Henry Rosenfeld, Inc., 52 
F.T.C. 1535 (1956).2/ 

The "services and facilities’ amendment to the good faith meet- 
ing of competition defense originally took form during the Senate 
debates and culminated in Senate passage of a bill containing only 
present Section 2(d) but not Section 2(e). (80 Cong. Rec. 8418-8419). 
As initially proposed, the meeting of competition defense appeared at 
the end of the bill and was numbered 2(d) following Section 2(c)(1) 
which is now Section 2(d). After the "services and facilities" language 
was added to the bill, however, the position of the subsection was 
changed and renumbered 2(b) and placed in the bill immediately follow- 
ing Section 2(a) which, then as now, relates only to price. Senator 
Moore of New Jersey in introducing the "services and facilities" amend- 
ment to Section 2(b) made no clear explanation as to why he added this 
language to the bill, 3/ but both the Senate and later the House 
amendments referred only to a seller furnishing the service or facility, 


1/ Specifically the hearing examiner held that "it is now well settled 
that the defense set forth in Section 2(b) is not applicable to Section 
2(d)" and that "this issue has been definitely settled by the recent deci- 
sion of the Supreme Court in the Simplicity Pattern case,"' supra. He 
observed that the Court in the Simplicity Pattern case had held the 
good faith meeting of competition defense available in Section 2(e) 
situations but that it could not be offered defensively in cases brought 
under Sections 2(c) and 2(d). 


2/ In pertinent part the added language provided that: "nothing herein 
Contained shall prevent a seller rebutting the prima facie case thus 
made by showing that his . . . furnishing of services or facilities . . . 
was made in good faith to meet . . . the services or facilities furnished 
by a competitor." [Emphasis provided] 


3/ Senator Moore: "* * * The milk producers in New Jersey feel that 
unless this amendment is adopted all of their work for all these years 
will mean nothing; that they will go back again to where they were. The 
amendment merely provides that if they charge more to one person 
than to another, or are accused of discrimination, they shall have a 
right to prove justification. I think the amendment goes just a little 
farther than the Borah-Van Nuys amendment or the amendment of the 
Senator from Oregon (Mr. McNary)."" (80 Cong. Rec. 6435). 
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as distinguished from payments by the seller to his customers which 
is, and was, the practice encompassed by what is presently Section 2(d). 
In the House the "services and facilities’ amendment was initially 
proposed on May 27, 1936 by Representative Miller on behalf of the 
Committee on the Judiciary during the debates on H.R. 8442 (80 Cong. 
Rec. 8139-8140). Representative Miller made no explanation as to why 
this amendment was offered but on May 28, 1936 Representative 
McLaughlin offered an amendment which was identical to the one 
offered by Representative Miller and stated: "Mr. Chairman. This is 
a committee amendment agreed to unanimously by the Committee and 
was explained yesterday. It simply allows a seller to meet not only 
competition in price of other competitors but also competition in serv- 
ices and facilities furnished." (80 Cong. Rec. 8224-8225). The Confer- 
ence Committee Report (No. 2951, 74th Cong., 2nd Sess., June 8, 1936) 
explained the 2(b) proviso as: "A provision relating to the question of 
meeting competition, intended to operate only as a rule of evidence in 
a proceeding before the Federal Trade Commission, .. ." 
In our Rosenfeld opinion, supra, we concluded that the 2(b) 
defense is not available in a proceeding involving an alleged violation 
of Section 2(d) because the statutory language does not so provide. 2” 
This holding was affirmed on May 29, 1959 In the Matter of Admiral 


denying the respondent's interlocutory appeal, we cited Rosenfeld and 
again declared that "the defense afforded in subsection (b) of Section 2 
does not extend to other proceedings involving proved charges of 

violation of Section 2(d)."" Our July 15, 1959 opinion in the same case 


4/ We observed that "judicial interpretation of Sections (c) and (d) 
had failed to integrate violations thereof with the standards applicable 
to the price discrimination provisions of the Act" and citing The Great 
Atlantic & Pacific Tea Company v. Federal Trade Commission, supra, 
we noted that the Court had stated that "The language of paragraph (b) 
related to proceedings brought pursuant to the provisions of para- 
graphs (a) and (e) but are not applicable to proceedings instituted under 
paragraphs (c) or (d)."' 
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alluded to our prior holding and stated that we would not there "'re- 
consider or revise that ruling in any respect. . ."" (CCH Trade Reg. 
Rep. Par. 28,175). 

In our previous treatment of this issue we pointed to the hearings, 
debates, and Committee Reports and observed that there was little in 
the legislative history to explicate the meaning of the ''services and 
facilities’’ amendment to Section 2(b). On the contrary we found that 
the discussion of the proviso in both the House and Senate appeared to 
be limited to situations involving price discrimination and that this 
was to be expected since neither the Robinson nor Patman bills, as 
originally introduced, provided for the defense of good faith meeting 
of competition and the proponents of the defense, in offering their 
amendments, initially limited its application to price. The addition of 
the language relating the defense to "services and facilities" apparently 
was not considered a significant change nor, for that fact, was the de- 
fense itself so considered, as it was interpreted as providing only a 
procedural as distinguished from a substantive defense. 

Respondent contends that subsections (d) and (e) are interchange- 
able, relate to similar practices and that therefore the same standards, 
including this defensive proviso, should apply to each. We believe, how- 
ever, that ''the provisions of all paragraphs of Section 2 are consistent 
and deal logically with their respective subjects 3/ That there are 
obvious differences between a seller furnishing a service or facility 
and his providing only the remuneration for the many distinctive pro- 
motional activities of his customers can readily be seen by reference 


to this Commission's decisions 2” Each subsection has its own office 


5/ The Great Atlantic & Pacific Tea Company v. Federal Trade Com- 
mission, 106 F. 2d 667, 677. 


6/ e.g., see P. Lorillard Co. v. Federal Trade Commission, 267 F. 2d 
439 (3d Cir. 1959), cert. den. 80 S. Ct. 293 (1960); Swanee Paper Corp., 
CCH Trade Reg. Rep. Par. 28,212 (Dkt. 6927, 1959); Liggett & Myers 

Tobacco Co., Inc., CCH Trade Reg. Rep. Par. 28,256 (Dkt. 6642, 1959). 
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and relates to specific and legally determinable and distinguishable 
practices. Since the specific language of Section 2(b) refers only to 
practices covered by Sections (a) and (e) we must therefore reject the 
argument that the subsection must also logically apply to Section 2(d). 

In confining our interpretation of this subsection to its precise 
language we are following previous interpretations of this same sub- 
section, i.e., Standard Oil Co. v. Federal Trade Commission, 340 US. 
241. In that case, despite a legislative history clearly indicating that 
Congress felt that the defense was to be construed as strictly proce- 
dural, the Supreme Court held that the language of Section 2(b) was 
clear and provided a complete defense to a charge of price discrimina- 
tion. The dissent in the Standard case referred to the obviously 
different Congressional intent, f but the majority held to a literal 
interpretation of the language of the statute. 
"We cannot supply what Congress has studiously omitted.’ 8/ 
Since subsection 2(b) refers only to a seller's furnishing a service or 
facility and since there is nothing in the history of the bill or in the 
language of the statute to support respondent's contentions that this 
provision may be applied defensively to a charge of violation of Section 
2(d) we must to this extent deny respondent's appeal. 

Respondent has also taken exception to the hearing examiner's 
ruling that it violated Section 2(d) through the payment of "push" or 


7/ Justice Reed in his dissent referred to the statement by Mr. 
Utterback, Chairman of the House managers, before the Conference 
Report was agreed to by the House wherein he received permission to 
print an explanation of his understanding of the proviso. He explained 
that the proviso "does not set up the meeting of competition as an 
absolute bar to a charge of discrimination under the bill. It merely 
permits it to be shown in evidence ... It leaves it a question of fact 
to be determined in each case, whether the competition to be met was 
such as to justify the discrimination given .. ."" 340 U.S. 260, 261. 


8/ Federal Trade Commission v. Simplicity Pattern Company, 360 
U.S. 55,67... sig 
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"prize" money, contending that the findings on this point are not sup- 


ported by the record and that, in any event, the payment of push money 


does not come within the purview of Section 2(d). 

The record discloses in this connection that respondent transmit- 
ted a check to Rosenbaum's, of Plainfield, New Jersey, by letter dated 
July 19, 1957, advising that 'This check represents the prize monies 
due your Sales Personnel for the Exquisite Form P.M. Contest that 
was run in your store for the period of 4/15 thru 6/8/7." Since this 
payment was granted by respondent to or, at least, "for the benefit of" 
a customer for promotional services furnished respondent, it clearly 
comes within the scope of Section 2(d). The record also reveals that 
this payment was not made available on proportionally equal terms to 
other customers of respondent in the Plainfield, New Jersey, area. 
This showing is sufficient to sustain the charge in the Complaint that 
respondent violated Section 2(d) of the amended Clayton Act. 

The hearing examiner also held that respondent violated Section 
2(e) by furnishing the services of "stylists" to certain purchasers 
without making such services available to competing purchasers on 
proportionally equal terms. He ruled further that respondent had not 
justified this discrimination by showing that the services had been 
furnished in good faith to meet similar services provided by a com- 
petitor. Respondent has taken exception to both rulings. 

The record clearly establishes that the stylist services furnished 
by respondent to some of its larger customers were not offered or 
otherwise made available to other purchasers competing with such 
favored customers. Respondent's contention that the services were 
an alternative feature of a comprehensive promotional plan which in- 
cluded the cooperative advertising allowance, the premium plan, and 
the furnishing of the display material and store dispensers is rejected 
since the stylist services were not offered to all competing customers. 
Moreover, the evidence shows that some of the favored customers 
received both the stylist services and the cooperative advertising 


allowance. 
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In his consideration of the respondent's defense that it was meet- 
ing competition in the furnishing of the services of the stylists, the 
hearing examiner applied substantially the same tests which have been 
applied by the Commission and the courts in cases where the meeting 
competition defense has been raised to justify a price discrimination 
under Section 2(a) of the Act. The record discloses that before the 
complaint was amended to include the Section 2(e) count, an employee 
of respondent testified that stylists were used at the discretion of re- 
spondent's district managers for whatever promotional benefits were 
possible. After the amendment, however, he testified that a policy 
committee of respondent decided where to send the stylists and that the 
decision was governed by information as to the stores to which a com- 
petitor had supplied a stylist. The hearing examiner held that the 
earlier testimony of this witness was entitled to more weight than that 
given after the amendment and, on the basis thereof and upon a con- 
sideration of the other evidence of record, he concluded that the stylist 
plan was designed and used by respondent as a general method of sales 
promotion and not for the purpose of meeting similar services furnished 
by other brassiere manufacturers in individual competitive situations. 
We are convinced that the hearing examiner's appraisal and evaluation of 
the evidence was correct and that his holding that respondent had not 
furnished the services of stylists in good faith to meet competition is 
fully supported by the record. 

One of the arguments raised by the respondent in its appeal attacks 
the constitutionality of subsections (d) and (e) of Section 2 of the Clayton 
Act. This argument has not been considered, however, since we have no 
authority, as an administrative agency, to rule on questions involving the 


constitutionality of the statutes we are charged with administering.2/ All 


other arguments made by respondent which have not been discussed 
herein are rejected. | 
The appeal of respondent is denied. An appropriate order will be 
entered. . 
Commissioner Tait dissented in part to the decision herein. 
October 31, 1960 


9/7 Engineers Public Service Co. v. Securities & Exchange Commission, 


138 F.2d 936 (D.C. Cir. 1943). 
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OPINION OF COMMISSIONER TAIT 
DISSENTING IN PART 

I disagree with the majority's ruling that the defense set forth in 
the Section 2(b) proviso should not be recognized in a proceeding under 
Section 2(d). 

The meeting competition defense was first raised in a Section 2(d) 
proceeding before the Commission in the matter of Carpel Frosted 
Foods, Inc., 48 F.T.C. 581 (1951). The Commission did not hold in that 
case that the defense was not available to the respondent, but ruled only 
that respondent had failed to show that it had granted disproportionate 
allowances in a good faith effort to meet competition. The meeting com- 
petition defense was also rejected for the same reason in the matter of 
Henry Rosenfeld, Inc., 52 F.T.C. 1535 (1956), in which case the Commis- 
sion stated, however, that the defense was not applicable to a respondent 
in a Section 2(d) case. This statement was made after some inconclusive 
consideration of the legislative history of the section, and was clearly 
based, in the words of the Commission, on the “bare-bones” language of 
the statute itself. 

The holding in this case is essentially a reaffirmation of the ruling 
made in Rosenfeld, although the majority endeavors to supplement and 
bolster that decision by further consideration of the legislative history 


of Section 2(b) which, in Rosenfeld, was found to be noninformative. It 


arrives at the same conclusion that was reached in Rosenfeld, however, 
and again the ruling is based on what the Supreme Court has referred to 
as "the infelicitous language of § 2(b)."" Automatic Canteen Co. v. Fed- 
eral Trade Commission, 346 U.S. 61 (1953). 

It is the majority's position that the phrases "the furnishing of 
services or facilities" and "the services or facilities furnished" in Sec- 
tion 2(b) relate only to Section 2(e) which deals with the furnishing of 
services or facilities by a seller and not to Section 2(d) which deals 
with payments by the seller to or for the benefit of the customer for 


services or facilities furnished by or through the customer. This 
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attempt to give a strict, literal interpretation to the language overlooks 
the decisions which have held that a seller who makes payments to a 
customer for demonstrator services is in reality furnishing such serv- 
ices to the customer. Elizabeth Arden, Inc. v. Federal Trade Commis- 
sion, 156 F.2d 132 (2d Cir. 1946), and Elizabeth Arden Sales Corporation 
v. Gus Blass Co., 150 F.2d 988 (8th Cir. 1945). Both of these cases were 
brought under Section 2(e). The court in the latter case remarked that 
the situation might alternatively "have been regarded as a discrimina- 
tory payment of compensation" by the seller for services or facilities 
furnished by the customer and "'so to constitute a violation of Section 2(d) 
of the Clayton Act, as amended by the Robinson-Patman Act .. ." The 
court also observed that "whether the situation were construed as a dis- 
crimination under subsection (e) or as one under subsection (d) of Sec- 
tion 2 would not seem to be of any importance here" and that "even if 
subsection (e) had been invalid, we would not for that reason have re- 
versed the judgment, because, as we have previously indicated, the 
situation could just as properly on the evidence have been treated as a 
violation of subsection (d) . . ."" 

These two cases raise a question to which I find no answer in the 
majority opinion. If the payment by a seller to a customer for services 
furnished by or through that customer can constitute the furnishing of 
a service by the seller under Section 2(e), why can not the payment by 
the seller for a service be considered the furnishing of a service under 
Section 2(b) ? 

The majority relies on Federal Trade Commission v. Simplicity 


Pattern Company, 360 U.S. 55 (1959), as authority for its position that 


the defense of meeting competition is not applicable toa proceeding 
under Section 2(d). They cite this case and quote the hearing examiner's 
observation that "this issue has been definitely settled by the recent 
decision of the Supreme Court in the Simplicity Pattern case." The 
following statement from that decision is quoted in the initial decision: 
"Thus, a discrimination in prices may be rebutted by a showing 


under any of the § 2(a) provisos, or under the § 2(b) proviso— 
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all of which by their terms apply to price discriminations. On 

the other hand, the only escape Congress has provided for dis- 

criminations in services or facilities is the permission to meet 

competition as found in the § 2(b) proviso." [Emphasis supplied.] 
In making this statement, the court had before it the question of whether 
the respondent should have been permitted under the justification pro- 
visions of Section 2(b) to rebut a Section 2(e) violation by showing an 
absence of competitive injury or by showing that its discrimination in 
services and facilities could be accounted for by cost differentials. The 
court held, in effect, that a Section 2(e) violation cannot be justified by 
a showing under any of the Section 2(a) provisos and that the only defense 
to such a violation is found in the Section 2(b) proviso. Since neither the 
meeting competition defense nor Section 2(d) was involved in this pro- 
ceeding, the court's holding cannot be construed as having any bearing 
whatsoever on the applicability of the defense of meeting competition to 
a Section 2(d) case. 

The briefs for the Commission filed with the Supreme Court in 


Simplicity Pattern Company also show that the applicability of the 2(b) 


proviso to a 2(d) proceeding was not in issue in that case. As a matter 
of fact, it was argued in our first brief that ''The proviso to § 2(b) 
clearly creates a meeting competition defense fo §§ 2(d) and 2(e) as well 
as to § 2(a)."" While not departing from this position, a later brief for 
the Commission contained the following statement: 
"It is not clear whether § 2(b) and its proviso apply also to 

charges under § 2(d). We assumed that they did in our brief in 

No. 406 (e.g., p. 17)—where the question was not in issue—but the 

Commission, in dealing specifically with the question, has held 

that they do not. In the matter of Henry Rosenfeld, Inc., decided 

June 29, 1956, 1956-57 CCH Trade Reg. Rep. Par. 26,068. That 

question is, of course, immaterial to any issue in this case." 

In its search for some indication of Congressional intent as to the 
scope of the Section 2(b) proviso, the majority glosses over that part of 
the legislative history of the Robinson-Patman Act which is most 
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informative on this subject. House Bill, H.R. 8442, and Senate Bill, 
S. 3154, as originally introduced were identical in all respects. Both 
contained, as Section 2(d)(1), a provision which was the prototype of the 
present Section 2(d). Neither bill, however, provided for the defense of 
good faith meeting of competition and neither contained a provision 
similar to the present Section 2(e). Section 2(b) of the Clayton Act, as 
amended, first appeared in its present form as Section 2(b) in Senate 
Bill, S. 3154, when the bill was passed by the Senate. Although that bill 
contained the provision which ultimately became Section 2(d) of the 
amended Clayton Act, it did not contain any provision similar to Section 
2(e) of the amended Act, nor did it otherwise prohibit the disproportionate 
furnishing of services and facilities as distinguished from payments to 
customers who furnished such services or facilities. It thus appears 
that at that stage of the history, at least, the defense set forth in the 
proviso must have applied to payments for services and facilities fur- 
nished by a customer. Any other construction would mean that the 
reference to "services and facilities" contained in the proviso was 
meaningless. 

H.R. 8442 was later amended by the House to extend the scope of 
the meeting competition defense by the use of language identical to that 
contained in Section 2(b) of the Senate Bill. There is nothing in the dis- 
cussion of this amendment or elsewhere in the debates or Committee 
reports to indicate that the meeting competition defense should not apply 
to a Section 2(d) proceeding. 

In the Robinson-Patman Act, "Congress was dealing with competi- 
tion, which it sought to protect, and monopoly, which it sought to 
prevent." Staley Mfg. Co. v. Federal Trade Commission, 135 F.2d 453, 
455 (7th Cir. 1943); Standard Oil Company v. Federal Trade Commis- 


sion, 340 U.S. 231 (1951). It is completely incongruous to say that Con- 


gress intended to protect competition by providing a seller with the 
right of self-defense against a competitor's lower prices or its furnish- 
ing of services or facilities and at the same time intended to eliminate 


competition in another area so closely related to the furnishing of 
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services or facilities as to be almost indistinguishable from it. 

As one commentator has stated, "each of these sections [2(d) and 
2(e)] is directed at discriminatory treatment of customers competing in 
the resale of the seller's goods, not at the purchase or furnishing of 
merchandising services as such." 4 The evil at which both sections 
are aimed is the granting of discriminatory concessions by sellers to 
favored customers through the medium of cooperative merchandising 
arrangements. It may be said that both sections prohibit discriminations 
in services and facilities which are furnished directly by the seller or 
indirectly through payments made to the customer or a third person. 
They differ only in that they apply to different methods by which services 
and facilities may be furnished and this distinction has not always been 
maintained. Elizabeth Arden, Inc. v. Federal Trade Commission, supra, 
and Elizabeth Arden Sales Corporation v. Gus Blass Co., supra. Conse- 
quently, there is no sound or logical reason why a showing that competi- 
tion was met in good faith should justify a prima facie violation of one 
section and not the other. 

To the fullest extent Sections 2(d) and 2(e) should be interpreted 
to reconcile their basic purposes. I see no reason why a distinction 
should be made between these twins of the Robinson-Patman Act. 

Talso disagree with the majority's failure to overrule the hearing 
examiner's holding that the furnishing of services or facilities to custo- 
mers cannot in any case constitute a suitable alternative to payments 
for services or facilities to be provided by competing customers. In 
rejecting the respondent's argument that its furnishing of display 
material and store dispensers constitutes a proportionally equal alter- 
native to an advertising allowance, the hearing examiner made the 
following ruling: 

"x * * it would appear to be an attempt to make Section 2(e) 


‘services’ a substitute or alternative for Section 2(d) 'payments'; 


1/ Austin, "Price Discrimination and Related Problems under the 
Robinson-Patman Act," Section Revised Edition (1959). 
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Section 2(d) encompasses paying for services furnished by a 
customer, whereas § 2(e) encompasses services furnished by the 
seller to the customer, which would include the furnishing of 
store dispensers and display material. Section 2(a) expressly 
provides that such payments for services furnished by a custo- 
mer are illegal unless such payment is available on proportionally 
equal terms to all other customers competing. This means what 
it says: an alternative must be the payment for services fur- 
nished and not the furnishing of services by the seller to the 
customer. Such payment, not something else, must be available 
on proportionally equal terms." 
The hearing examiner's reliance on the precise wording of the 
statute and his attempt to distinguish the practices covered by Sections 
2(d) and 2(e) was logical in the light of the Rosenfeld decision, supra. 


The ruling, however, is clearly in conflict with the view expressed by 


the Commission on this point in its "Guides" 2/ for compliance with 


Sections 2(d) and 2(e) and certain compliance reports accepted by the 
Commission in litigated cases. 

For the majority to take a position contrary to that of the hearing 
examiner would point up a lack of consistency in its construction of the 
statute. It wouid then be forced to hold that the phrase "such payment" 
in Section 2(d) includes the "furnishing of services or facilities" as a 
proper alternative, but that the phrase “the furnishing of services or 
facilities" in Section 2(b) does not permit "such payment" as an alter- 
native. The majority temporarily solves its dilemma by holding that it 
is unnecessary to consider the question. This may be so; but the in- 
consistency is implicit and remains unanswered. 

I would reverse the initial decision on both of these issues. 
October 31, 1960 


2/ Guides for Advertising Allowances and Other Merchandising Pay- 
ments and Services; Compliance with Sections 2(d) and 2(e) of the Clay- 
ton Act, as Amended by the Robinson-Patman Act, Adopted May 9, 1960. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
* * * * * 
June 9, 1958 

Met, pursuant to notice, at 1.00 p.m. 

* * * * * 

HERBERT LEEDS was thereupon called as a witness for the Com- 
mission, and, having been first duly sworn, testified as follows: 

DIRECT EXAMINATION 
By Mr. Dias: 

Q. Will you give us your full name and business address for the 
record. A. Herbert Leeds, L-e-e-d-s, Exquisite Form Brassiere, 
Incorporated, 159 Madison Avenue, New York City. I have two titles - 
Director of Sales Administration, and Director of Merchandising. 


* * * * * 


Q. Were you with the company during 1955? A. Yes sir. 


Q. In what capacity? A. Iwas Director of Advertising and Sales 
Promotion. 

* * * * * 

Q. All right, sir, will you describe your duties in that position, 
please? A. I handled and supervised all the national advertising that 
the firm did in newspapers, magazines and television, and I had under 
my supervision the display of all material and I designed the layouts 
and copy for stores to use in cooperative advertising. I also handled the 
premium programs. 

* * * * * 

Q. Let me ask you this. When did Exquisite start the cooperative 
advertising allowance program? A. It was there when I came with the 
firm. 

Q. Then referring you to the 1955 program, the one that requires 


400 lines: Are you familiar with that one? A. Yes, sir. 
* * * * 
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Q. Marked for identification as Commission's Exhibit 1-A is a 
document entitled Exquisite Form Cooperative Advertising Plan. This 
plan provides for the 400 line add and I can't give you a date for the docu- 
ment because it has none and that was one of the things I wanted to ask the 


witness to identify. 


Identified as Commission's Exhibit 1-B through 1-D [inclusive] is 


the advertising requisition to Exquisite Form Brassiere, Inc. in tripli- 
cate. In other words the three pages make up a triplicate form. 

I will ask you, Mr. Leeds, if you can tell us the effective dates of 
Commission's Exhibit 1-A for identification. A. My memory tells me 
this pre-dates 1955. 

* * * * * 

Q. Are you prepared to state now the effective date of Commission 
Exhibit 1-A for identification? A. Yes, August 30, 1954. 

Q. Can you tell us how long that particular form of contract re- 
mained in effect? A. Until sometime prior to January, 1956. 

Q. Did the next type contract, the one where the line was reduced 
from 400 to 200 -- can you give us the effective date of that ? A. Janu- 
ary 26, 1956. 

Q. Then from that is it safe to assume that Commission Exhibit 1-A 
for identification was effective from August 30, 1954 thro ugh January 25, 
1956? A. Yes. 

Q. Now, if you will, please, will you tell us what Commission Ex- 
hibit 1-B for identification through 1-C for identification represent? A. 
Our salesmen were provided with pads of these forms so that when they 
were in a store and would set up advertising with the store - you know, 
the dates of the ads and size and what styles to be promoted and so forth - 
they wrote up in triplicate. 

* * * * * 

Q. Tell us how they were executed. A. We don't set up advertising 
in the office with an account. I mean this is done by the salesman when 
he is in the store - with the buyer or the purchaser or whoever he is work- 
ing with. He sets this up based upon the styles they want to promote, the 
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date and so on and so forth. It is made up, sent into us and approved and 


sent back to the store. Cne copy we keep in our files and one the salesman 
keeps in his file. 

Q. Who keeps Section B? A. The original is in the New York office. 

Q. That was 1-B? A. Yes, 1-B; the pink one, 1-C, is sent back to 
the store. 

Q. That is the retailer's? A. That's right. 

Q. All right. A. The blue one - 1-D - is sent back to the salesman. 

* * * * * 

Q. During the period from September 1, 1956 as Director of Mer- 
chandising, what were your duties in that position? A. The promotional 
elements that had to do with retailers more specifically such as coopera- 
tive advertising, setting up promotions with stores rather than --- I 
think previously the designer, so to speak, of the firm for Exquisite Form 
then became active in the setting up of promotion with the stores, working 
more at store level than manufacturers’ level. 

* * * * * 

Q. Does that finish the description of your duties from September 
of 1956 on, up until January 1 of 1957 ? A. Basically, yes. 

Q. During that period did you also continue to deal with the national 
advertising, promotional display material and that sort of thing? A. No, 
there was no premiums going on at that time. National advertising, no. 

I hired another gentleman to take over the advertising. I handled another 
thing that has just occurred to me. We have stylists that go around the 
stores and schedule promotions and so forth. 

Q. Is that sore of demonstration services? A. More or less. Less 
demonstration than clerk education and advertising the appearance of the 
fit of the garment and so on. 

Q. How did that operation operate - the furnishing of the stylists? 
A. Well, we had, I believe, at that time about fourteen districts. 

Q. What time was that specifically? A. September, 1956 until the 
present. 

Q. Continuously? A. Yes. 

Q. All right. A. We had at various times four or five or six 
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stylists, depending on local situations and we would assign them equal 
time among each of our district managers. 

Q. How many district managers do you have now? A. Now or then 
because things have changed. 

Q. Start then? A. Around ten. 

Q. Now you have how many? A. About twelve. Our sales structure 
has changed considerably too. It is hard to give you a direct answer. At 
that time a district comprised all the stores within a certain geographical 
area, meaning department stores, small stores, everything, all the stores 
were under one district manager. Since that time we have split the sales 
force so that we have what we call department store key account men and 
men calling on specialty shops. Do you follow me? 

Q. Yes. A. Therefore, it is hard to give you a one word answer to 


some of these questions because we have made changes but at that time 


everything was within a district; there was one district manager super- 


vising all stores and salesmen operating ina district. Take these 
stylists at the beginning of any period, usually twice a year working in 
six month segments and the girl's time is equally apportioned among the 
district. In other words say to one district manager, "You have Carolyn 
from August 1st to September 15th to be used in the stores as you see fit 
on the local situation in your area," for whatever promotional benefit pos- 
sible. 

Q. Then what did she do? Would she be sent to various stores in 
that area? A. Right, performing several functions. Sometimes she would 
go into the smaller stores, where they could go to four or five or six a day, 
doing clerk education, showing the girls the features of our garments, so 
that they could then sell them better or if in a larger store like a depart- 
ment store where they would have five or ten girls in one spot stay there 
a day or two and work with them. 

Q. Did they get around to all the stores in the area? A. No, a physi- 
cal impossibility because a good number of our stores are called "Mama 
and Papa stores," that is stores where the man and his wife run the sales. 
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Q. Did the stylist go see them in any way? A. Sometimes. It 
became a question of geography. 

Q. Who paid these stylists? Was she on your payroll? A. Oh, 
yes. 

* * * * * 

Q. You mentioned these "Mama and Papa" stores. Can you tell 
us a little more about those for the record. Describe what they might 
be. A. That is a trade term, I guess you would say, for a store that isa 
small ladies specialty shop. 

* * * * * 

Q. Mr. Leeds, do Commission's Exhibits 2-A and 2-B for identifi- 
cation represent all the various cooperative advertising allowance plans 
that have been in effect from 1955 to date in Exquisite Form? A. To the 
best of my knowledge, yes sir. 

* * * * * 

Q. Mr. Leeds, I hand you Commission's Exhibit for identification 
marked 3-A through 3-I, and will you please tell us which each subject 
is, giving effective dates. A. 3-A is the folder that we mailed to retailers 
about June 2, 1954. I say "about" - does a day or two make any difference? 

Q. No, give us approximate dates and tell us what type folder, and 
what it deals with? A. It shows the gifts that retailers can earn through 
purchases of Exquisite Form brassieres. 

3-B is the notice we sent to our salesmen telling them that 3-A was 
going to their customers. 

3-C is another notice to our salesmen about the premium plan which 
also was mailed about that time - end of June. 

3-D is a letter that we used in the office to reply to stores who asked 
how many points they had toward gifts. 

3-E is a notice to salesmen of new accounts that had gone on our 
books after the premium plan had started and indicating whether they 


were eligible or ineligible for the premium plan. 


Q. While you are mentioning that, what would constitute ineligibility ? 


A. The fact that they did not do cooperative advertising with us, promote 
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with us in other ways. 

Q. Are you saying that if a retailer engaged in cooperative ad- 
vertising that they did not receive premium coupons? A. That's correct. 

Q. Go ahead. A. 3-F is a bank folder that we gave to each retailer 
in which to keep his gift club coupons and also to keep a running record 
of how close he was to whatever gift he was going for. 

3-G, 3-H and 3-I are the actual coupons which were included with 
invoices after the starting date of the program, to let the retailer know how 
many points he had earned toward the gift. 

Q. How are those coupons issued? How did you determine the value 
of the coupon? A. The amount of the purchase. 


Q. And were your premiums predicated on points? A. Yes. 


Q. How did you determine the value of a point? In other words, 
how many points would a retailer get for a purchase of X number of dol- 
lars? A. $10.00 equalled one point. It is mentioned there and also here. 

Q. I see. Suppose the purchase at one time amounted to $44.00. 

Did the retailer just receive four points or did he receive four and 
four-tenths points? A. We made the coupons out individually for the exact 
amount of the purchase - $66.00 in this particular case. On the back is 
the conversion table of dollars into points so by totalling up all the pur- 
chases on this envelope and converting it ten to one -- 

Q. That is 3-F? A. Yes. 

* * * * * 

Q. I don't know if you gave us the effective date of that particular 
plan. A. I believe it says June 28, 1954. 

Q. When did it terminate? A. January 31, 1955 - seven months 
later. 

Q. Can you tell us who determined the retailers to whom these 
coupons were sent? A. We did. 

Q. When you say "we''-- A. The office. The salesmen had a voice 
in it but primarily it was the office. This premium plan was inaugerated -- 

call it a promotional equalizer for those accounts who did not wish 
to do cooperative advertising with us. 
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Q. Did you offer the account cooperative advertising allowance or 


the premium plan? Did you give the account his choice? A. Oh, yes. 

Q. Do you recall the term used by the Exquisite Form people of 
promotional accounts, non promotional accounts? Is that familiar to 
you? A. Yes. 

Q. What do you understand by promotional accounts? A. Those 
which indulged in cooperative advertising. 

Q. Isn't it a fact that you or your salesmen determined that this 
store was large enough to advertise and you offered him the advertising 
and the smaller Papa and Mama store you gave premium coupons? A. 
No. 

Q. That is not the case? A. No. 

Q. How did you notify the customers about your cooperative ad- 
vertising allowance program? A. Through our salesmen. 

Q. Merely through the salesmen? A. Yes, that is the standard 
procedure. 

Q. I am just trying to learn how it came about. A. Yes. 

Q. Did you mail anything to the retailers relative to cooperative 
advertising allowance program? A. No. 

Q. How about this premium program? Did you mail any information 
or any literature to the retailers concerning the premium? A. Yes, that 
folder. 

Q. In other words that is Commission's Exhibit 3-A for identifica- 
tion and that was mailed to all retailers? A. No. 

Q. That is the point I want to determine. Who did you exclude 
from your mailing list as far as 3-A is concerned? A. From that list 
were excluded those with whom we did cooperative advertising at that 
time. 

Q. How did you determine then who to offer your cooperative ad- 
vertising allowance to? In other words did you have also a list of those 
who have received coupons and you offered advertising allowance to those 
who didn't receive the premium coupons? Is that the way that works ? 
A. No, cooperative advertising has been offered to every account through 


our salesmen. 
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Q. Didn't you say that the retailer could not engage in cooperative 
advertising and also receive premiums? In other words he couldn't re- 

ceive both? A. May I make this statene nt? Before we mailed this 
3-A out to our retailers we made a list from our own records in the office 
of those accounts with whom we did cooperative advertising. 

HEARING EXAMINER PIPER: Which preceded 3-A? 

THE WITNESS: That's right, those with which we are carrying on 
cooperative advertising with we didn't mail the folder to. 

By Mr. Dias: 

Q. Your cooperative advertising plan was in effect long before 
your premium plan? A. Oh, yes. 

Q. When the premium plan came into effect you were to determine 


which of your customers had advertised and you excluded them from your 
list of 3-A. Is that right? A. Yes sir. 

Q. Was there a double value-- A. That is the next one. 

Q. In other words the double value deal didn't apply to 3-A through 


3-I? A. That's it. 

Q. Was there any time limit imposed in connection with Commis- 
sion's Exhibit 3-A through 3-I for identification? A. Yes. 

Q. What was that time? A. January 31, 1955. 

* * * * * 

Q. Any time he reached the required points he could trade it in 
for a premium? A. That's right. 

Q. By the same token you discontinued issuing coupons, as I under- 
stand, January 31, 1955? A. That's right. 

Q. That was the cut-off date for the issuance of these coupons ? 
A. Right. 

Q. Did you allow them time thereafter to cash in their coupons for 
premiums? A. Ob yes. 

Q. For how long a period, do you recall? A. There was no ex- 
piration date in that sense, no cut-off date. The reason for that was, 
as a sales incentive, we told the customer that the termination date was 


January 31st; we sent out the notice earlier in January to that 
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effect and told them if we got orders in before January 31st for Febru- 
ary or March shipments we would issue coupons for them when the Feb- 
ruary and March shipments were made but the order had to be in before 
January 31st which was the termination date. That is why it ran on for a 
little while afterwards. 

* * * * * 

Q. I hand you Commission's Exhibits 4-A through 4-L for identi- 
fication. Will you take them sub-letter by sub-letter and describe them. 
4-A first. A. 4-A is a folder that was mailed on or about June 27, 1955, 
announcing the new premium plan am picturing the gifts that were avail- 
able to retailers. 

4-B is a memo that went out to all our salesmen on June 22, 1955 
about 4-A. 

4-C is a memo that went out to all our salesmen on June 28, 1955, 

about 4-A. 

4-D is a memo, a printed sheet, that went out to our salesmen 
sometime in June, 1955 about 4-A. 

4-E is a memo that went out to regional and district managers on 
June 15, 1955 about 4-A. 

4-F is the bank folder in which the retailer kept his gift club cou- 
pons. 

4-G, 4-H and 4-I are coupons that were issued to the retailer show- 
ing the points that he had earned until he reached his target. 

4-J and 4-K are double value gift coupons which were issued to the 
retailer after he had reached his target. 

* * * * * 

Q. You mentioned a target in connection with the issuance of cou- 
pons to retailers, specifically in connection with 4-G, 4-H and 4-I. Will 
you explain what you mean by target, please. A. With the premium plan 
that was started in June of 1955 we decided that we would give an extra 
incentive to our retailers so we established a target which was in each 


retailer's case the actual amount of their purchases for a seven month 


period of the preceding year, that is, from June, 1954 to January 31, 1955 - 


the preceding year. 
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In 4-A we told the retailers that they would earn points, as they 
had the previous year, on all purchases up to the volume of what they 
purchased the previous year. As soon as their purchases equalled the 
target or their purchases for the same period in the previous year they 
would earn double points for every dollar's worth of bras that they bought. 

Q. Assuming they did not reach the target, could they still qualify 

for premiums if they had enough coupons? A. Yes, that's right. 

Q. The double value is self explanatory? A. Yes. 

Q. In other words two points for every $10.00. Is that correct ? 

A. Right. 

Q. You gave us the starting date of that as June 27, 1955. When 
did Commission's Exhibit 4-A through 4-L expire? A. January 31, 1956. 

Q. Do I understand then that since January 31, 1956 there has been 
no premium coupon program in effect? A. That's correct. 

* * * * * 

Q. I'll ask you, Mr. Leeds, if you will please describe each item, 
starting with 5-A, please. A. 5-A is a type of photographic counter card. 

Q. That is 5-B. A. Oh, I'm sorry. 5-A is a list of the styles for 
which we created counter cards of which 5-B is a prototype. 5-A also 
indicates the quantity produced for each of the styles. 

Q. Now, 5-A does not indicate but perhaps you can tell us to which 


type account those display cards, that is 5-B, were distributed. A. All re- 


tailers. 

Q. I notice that 5-A shows the figures 35 cents and 40 cents. Does 
that have any significance for our purposes? A. I don't know. 

Q. One is the expense --- A. They cost 35 cents. 

Q. Indicating 5-B. A. 5-B cost 35 to 40 cents per copy to produce. 

Q. Do you charge the retailers that amount for them or do you give 
them free to the retailers? A. Free to the retailers. 

* * * * ; * 

Q. Maybe it will save time if I ask you this in general. All these 

cards, 5-A through 13-B: Were these all given to all type retailers at 


no charge. Is that correct? A. Yes sir. 
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Q. Now, will you describe 6-A. A. 6-A indicates the quantity and 
date at which the display section 'B" was available. 

6-B is a photograph of a display which was offered to stores for 
displaying the brassiere. 

7-A describes the quantity and date of 7-B. 

Q. Is that true in each instance, right through 13-B and 13-A? A. 
Yes sir. Ithink if I describe the "B" section you will have the answer. 

Q. Let me take a look at these. As to each of these display cards, 
5-A through 13-B and 5-B through 13-A: Are there any in that group 
that were solely retailers? A. No sir. 

Q. Were there any in that group that the retailer had to request 
specifically? A. No. 

Q. Exquisite just normally furnishes that type thing? A. Yes. 

Q. What about those plastic busts. Do you send those out auto- 
matically? I guess you would call it plastic bust form. For example, 
8-B shows a triple tier bust form. Is that available on request? A. No, 
our salesmen are given a supply of all these things and they carry them 
in their cars and pass them out. In fact we encourage the use of this as 
frequently as possible. We try to give out as much of this and have it 

used as much as possible. 

Q. That is true through each of these 5-A through 13-B ? A. Yes, 


* * * * * 


Q. In addition to advertising and display material you have fur- 
nished, are there any other types of display material, for example, 
floor racks or anything along that line that Exquisite gives or has avail- 
able for retailers? A. Yes, but I don't know if it would fall into this cate- 
gory or not. We have --- 

Q. ---a display stand? A. We call them merchandisers. If they 
buy --- we have two types or ways of selling garments. One is through 
boxed goods where it is kept in a box behind the shelf and the retailer 
brings it out and shows it to a customer, or the other kind which we call 


packaged goods, in packages on a counter, each garment individually packaged. 
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Q. Those are kept in display stands? A. Yes, but we don't consider 
that as display in our business. That is merchandisers. 

Q. In connection with that stand, is that stand sold to customers 
or is it given to customers? A. It is free if they buy enough goods to fit 
the stand. They get the stand free. 

Q. How many sizes of those stands do you have? A. At the present 
moment I would say four, two floor stands in wood and one wire one and 


counter -- I would say four. 


Q. In order to get the stand what are the purchase requirements 


in connection with each of those? A. We have one --- incidentally, I didn't 
give you pictures of those. 

Q. That is all right. A. I didn't think of those as displays. We have 
what we call a full bra bar which holds 44 dozen units, a wooden floor 
stand and given with a 44 dozen order. 

Q. A customer purchases 44 dozen and gets this stand free? A. If 
he wants it. If they have the floor space for it and all the other things that 
come into it. It is their election, let's put it that way. Then we have a 
half bar for bras which I believe is 25 dozen, a smaller version of the same 
thing. We have a wire unit that sits on a counter that, I believe, is 12 

dozen. I think there is a small one, a 3 dozen one, that is next to 
a cash register, or something like that. 

Q. In each instance by purchasing the required amount of packaged 
goods they can get the rack or bar free. Is that correct? A. Yes. 

Q. That is available to any and all customers? A. Oh, yes. 

Q. And has been from1955 to date? A. Some of those units weren't 
in existence in 1955. IfI may, as they became available, or were designed, 
they became available for everyone. 

* * * * * 

Q. Mr. Leeds, I hand you Commission's Exhibits 14-A through 
17-I and I ask you whether or not you prepared those tabulations from the 
books and records of the Exquisite Form Brassiere Company or had them 
prepared under your direction and supervision? A. I didn't prepare them 
myself but members of my department did. 
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Q. Prepared from the books and records of the Exquisite Form 
Company? A. Yes. 


Q. Dothey purport to show all premiums given to customers and 


all cooperative advertising allowances paid during those years to customers 


in the respective cities? A. Yes, sir. 
* * * * * 

Q. Mr. Leeds, I hand you Commission's Exhibits 14-A through 
17-I. I think I failed to mention that each of those sheets showing all 
customers in each of the cities that I have mentioned also show the date 
or dates of advertising performed by the respective custome rs who ad- 
vertised, the cost of each ad, the amount granted by Exquisite Form. Is 
that so? A. Yes sir. 

Q. The exhibits show all such ads during that period of time, 1956 
and 1957. Is that right? A. Yes sir. 

Q. If you will, please, refer to 14-C as an example. It appears on 
several of the other exhibits. You will notice under cooperative adver- 
tising -- this is the city of Paterson, New Jersey - the account of Jay Ann 
Stores, a series of ads during 1956 showing that there was payment of 50 
per cent, advertising allowance, and then beneath that there is an additional 
30 per cent allowance shown. Will you explain that, please. A. Yes, during 
the period that these ads ran we had a sliding scale of cooperative adver - 
tising participation. If a store ran one ad within a period of time they re- 
ceived 50 per cent. If they ran two ads they received 60 per cent as a 

share of participating; three ads 70 per cent and four ads, 80 per 
cent. However, when we issued credits we issued only 50 per cent for 
each individual ad. If they completed the series we issued the additional 
10, 20 or 30 per cent they had earned by the number of ads they had run. 

Q. That same explanation, I take it, holds true where it appeared 
on any of these exhibits. A. That's correct. 

* * * * * 
Q. Mr. Leeds, Exquisite Form sells its products through salesmen ? 
A. Correct. 
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Q. You also have a show room in New York City where sales are 
made? A. Yes, ina very minor sort of way. 

Q. The majority of sales are made through salesmen? A. An 
overwhelming majority. 

Q. Can you tell us how many salesmen you have, approximately. 
A. At the present time? 

Q. Let's say the present time and working back, if it varies any. 
A. We have approximately 125 people in the field at the present time. 
When I say people in the field, or field people, I mean salesmen, mana- 
gers, district managers and so forth. 

Q. Rather than exact figures from 1955 to date, can you give us a 
range from 100 to 125? Can you give us some idea along that line? A. 
A guess, yes. 1955, ninety; 1956, a hundred, about that. It runs from 
100 to 125. 

Q. From the years 1955 to date? A. Yes sir. 

Q. How are those men compensated? A.Salary and commission 
above a base. In other words once they achieve a certain amount of sales 
they get a commission above that amount. 

Q. Do they go around in cars and do they have a stock with them ? 
A. No. 

Q. The orders are sent into Exquisite Form in New York, are they? 
A. That's right. 

Q. And mailed out or shipped out to customers wherever located? 
A. That's right. 

Q. I believe you have a warehouse or show room or offices on the 
West coast, do you not? A. Yes. 

* * * * * 

Q. What class of customers do you sell to? A. Anybody handling 

ladies apparel, any retailer. 
* * * * * 
Q. In connection with your advertising allowance program, will 


you tell us again just how the allowance is negotiated with a retailer. 


A. Well, the program is set up in the store by our salesman and the 
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buyer or advertising manager, whoever is involved. It varies ob- 
viously in different stores, and they set up the dates and the styles to be 
promoted, to fit the store's promotional program because obviously bras- 
sieres are only one of many items that the store handles. 

Q. I would like to show you Commission's Exhibit 1-A. Is that a 
form letter that is sent out by Exquisite Form or handed out by the sales- 
men? How does that get into the hands of the retailer is the question. A. 
No, this occurred before I took over. I just don't recall about this. 

Q. You don't know? A. No. 

Q. You took over that particular end of it when then? A. September 
1956. 

Q. Confining your answer from that time to the present, how do 
you notify retailers of these advertising programs? A. You will have 
to give me that other form. 

Q. Yes sir. A. These two forms -- the procedures are the same. 

Q. 2-A is 1956 and 2-B is 1957? A. Yes sir. Each of our salesmen 
have pads of these forms and they go into the store and they slip a couple 
of carbons in so that they can make three or four copies each time they 
do it. They fill in with the store buyer or ad manager or whoever the 

person is in the store, store owner in some cases; they fill out the 
information that is called for on the face of the form, date of the ad, the 
ad to be featured, size of the ad, rate, total cost of the ad - one is 50 per 
cent and the other has the sliding scale. 

Q. That is after they have dickered and decided to advertise, that is 
after the retailer has decided. A. Not dickering, after the retailer wants 
advertising. The salesman sits down with him. 

Q. How does the retailer know that Exquisite does this sort of 
thing. A. Common trade practice. Everybody in the industry does this. 

Q. Everybody in the industry gives advertising allowances? A. In 


one form or another. I don't know the specifics of each one but any nation- 


al brand. Let me put it that way. 

Q. Then I take it whenever the retailer gets the urge to advertise 
he talks to your salesman and that is the way it is handled? A. That's 
right. 
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Q. What are some of the terms and conditions before your sales- 
man will agree to even write up one of these forms ? Does the retailer 
have to purchase any particular style of your line? In other words is 
this advertising allowance payable on any style in your line? A. Oh yes. 

Q. There are no exclusions? A. No. 

Q. Is there any minimum amount that the retailer has to purchase 
before he will go in on an advertising program with him? A. No, but 
the retailer himself is usually the controlling factor because he has to 
pay for part of it and if he hasn't got any stock or isn't going to buy any 
stock he isn't going to spend money advertising. 

Q. Let's assume in the retailer's judgment $50.00 worth of mer- 
chandise will carry him through. A. Right. 

Q. Will you agree to pay him whatever your allowance may be on 
anad? A. Yes. | 

Q. In other words there is no minimum amount of purchases re- 
quired? A. No. 

Q. No maximum of course? A. That's right. 

HEARING EXAMINER PIPER: There is a minimum amount of money 
involved in these ads because of the lineage you specify? , 

THE WITNESS: That's right, but as I say the retailer is the con- 

trolling factor. If he has got $50.00 worth of the goods he is not 
going to pay $100.00 to advertise. 

By Mr. Dias: 

Q. Ifthe retailer will advertise and if he buys just a very minor 
amount of his goods, if he is willing to spend his money you will go along ? 
A. Oh, yes, we have no prohibition against that. 

Q. We note in this first full paragraph the salesman, I take it, 
fills in this line and I quote: 

'v based on estimated wholesale volume of...'' approximately so 
and so. 

In other words this schedule for the period of __—ito 


is based on estimated wholesale volume of approximately so and so which 


indicates to me that perhaps there is some sort of a minimum amount 


64 


involved, Am I wrong about that? A. Yes, you are wrong. Like every 
large organization, or organization of our size, we want to control our 
salesmen in their operations to the best of our ability. We like to edu- 
cate them and the retailers to realizing just what I mentioned before, 
that you have got to have stock on hand before you can spend money for 
advertising. Let me put it this way. The amount of money, the cost of the 
ad, is not dependent on the wholesale volume per se but for both the 
salesman and the retailer's point of view the idea is to establish some 

kind of ratio in everything; they are to understand this is the amount 
of money being spent and this is how much stock they have or whatever 
it happens to be but there is no limitation. One does not depend on the 
other. 

* * * * * 

Q. Having agreed on the advertising allowance or program, what then 
did the customer have to do to receive his compensation from you? A. 
Send us in a tear sheet which is a copy of the newspaper in which the ad 


ran as proof, and invoice showing the rate and the details of what he paid 


to the newspaper and then we pay 50 per cent of that if everything is okay 
and no mistakes on it from any other point of view; we issue merchandise 
credit for 50 per cent. 
Q. Was it a book transaction, just credit his account? A. Yes, that 
is trade practice. 
* * * * * 
Q. Were there any classes of customers omitted from the premium 
coupon deal? A. Yes. Well, as a class, no. 
Q. For example, department stores, chain stores. Were they ex- 
cluded? A. As aciass, No. 
* * * * * 
Q. I want, if possible, to sum up the differences of the various 
programs, Mr. Leeds. During the 1955 program, the requirement was 
a 400 line ad and Exquisite agreed to pay 50, 60, 70 or 80 per cent, de- 
pending upon whether there were one, two, three, four ads. In 1956 the 
requirement was reduced to 200 lines. A. Correct. 
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Q. And again the offer was for 50, 60, 70 or 80 per cent depending 
upon whether the customer used one, two, three or four ads in the pre- 
scribed period. A. Yes. 

Q. Inthe program effective July 1, 1957, do I understand from that, 
that a customer could only receive 50 per cent? A. That's correct. 

* * * * * 

Q. And that still is in effect? A. Correct. 

Q. What is it that Exquisite does for the small Mama and Papa re- 
tailer now, the one that does not advertise? Do they have any sort of a 
service or facility available to them? A. No, we have gone much more 
heavily recently into more costly display material and we use that pri- 
marily, more of that more heavily to the smaller retailer. 

* * * * * 
CROSS EXAMINATION 

By Mr. Dawkins: 

* * * * * 

Q. In other words the cost of each item in the display materials 
that had been admitted into evidence here would differ one from the 
other? A. Yes sir. 

Q. With reference to stylists: Could any customer that wished 
stylists have them? A. No, it is completely impractical to operate that 
way. It is trade practice among the top nationally branded lines in our 
field to have a few stylists. They are used sparingly; they have to be 
because the cost would be prohibitive if you had sufficient to go to every 
single account. We try to route them so that they would be in specific 
areas at specific times. We assign them to our district managers be- 
cause obviously they know their situations on an equitable basis, but we 
couldn't have any one stylist at such and such a time. In other words the 
transportation would kill us to get a girl from Duluth, Minnesota to Miami, 


Florida and here and there, so we assign them to a district - the Pittsburgh 


area for instance - and the local manager would use her among the large 
stores and smaller stores proportionately as he sees fit and we did that 
throughout the United States, route the girls throughout the area propor- 
tionately in geographic areas. 
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Q. Available within an area according to the program the com- 

pany has set up. A. Yes. 

Q. With reference, Mr. Leeds, to the cooperative advertising I 
think you have stated at various points details of how it is handled. 
Would you be good enough to state what the controlling company policy 
is with respect to it? A. You mean as far as it is being offered? 

Q. As far as it is being offered and made available. A. It is avail- 
able to any one of our accounts. 

Q. Does the company actually desire to obtain as much of such 
advertising as it can? A. Yes. 

* * 7 * 
REDIRECT EXAMINATION 
By Mr. Dias: 

Q. Returning to that cooperative advertising program, you state 
that it is available to any account? A. Right. 

Q. How many accounts do the salesmen have? A. Fifteen to 18,000. 

Q. No, I mean -- A. You mean per salesman? 

Q. Per salesman, roughly. A. I don't know how it breaks down - 

roughly between two and three hundred. 

Q. Take the Paterson area, for example: How many customers 
would the salesman in Paterson have? A. Two or three hundred but he 
would cover, of course, more than the city of Paterson. 

Q. Oh, sure. Does he go to each and every account in that city and 
say, "Exquisite has an advertising allowance; do you want to participate ?" 
A. He is told, I mean at sales meetings and through correspondence and 
literature and as I said before it is common trade practice. I can't tell 
you that he went into this store and said this to this person. That I don't 
know. Inthe same sense we don't tell them to go out and give the display 
material. He knows it is common usage. 

Q. Isn't it entirely like the salesman judges the customer and 


knows; for example, Quackenbush would advertise and a little Mama and 


Papa store does not. A. It is possible. 


Q. He doesn't waste his breath in the little Mama and Papa store. 
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A. The customers know it from the point of view of trade practice. 

Q. The question is does the salesman offer it? A. You are asking 
me to put myself in each salesman's position. As a company we tell 

them to offer it. 

* * * * * 

Q. Is it your testimony then that the terms of Exquisite's adver- 
tising allowance program are published in these trade journals such as 
Women's Wear Daily? A. If my memory is right Women's Wear Daily 
ran an article about the terms of our cooperative advertising policy a 
year or two ago. 

HEARING EXAMINER PIPER: Yours or the industry generally? 

THE WITNESS: Both. Well, sometimes they have a round-up 

article where they talk about everybody. When we change our 
policy we are important and big enough in the industry for them to run 
an article about what we do. 

By Mr. Dias: 

Q. In these articles have they specified exactly the terms and 
conditions connected with your program or do they merely state that 
you do give advertising allowances? A. No, they mention the 876650, 
for example. 

Q. Do you have anything in your file that you can produce? A.I 
think we should. Yes, I think so. 

Q. How often do such articles appear? A. There is no regularity. 
You can't control them when they want to write an article. I would say 
several times a year. 

* * * * * 
JOSHUA BIBLOWITZ was thereupon called as a witness for the 
Commission and, having been first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Dias: 
Q. Mr. Biblowitz, please state your name, your business address 


and the title of your company. A. Joshua Biblowitz, and my business is 


Lady Rose Stores, Incorporated, 220 Main Street, Paterson, New Jersey. 
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Q. Will you describe the type of business that Lady Rose Stores 
is, A. Women’s specialty stores, women's apparel and specialty. 
Q. Is it a single store or is it a chain operation? A. A chain oper- 
ation. 


* * * * * 


Q. Will you describe your position and duties, please. A. I am 


secretary of all the various stores and I also buy girdles and bras among 


other things. 
Q. As buyer of the bras and other things have you acted in that 
capacity since at least 1955? A. Yes. 


* * * * * 


Q. During that time have you dealt with Exquisite Form? A. Yes. 
* * * * * 
Q. During 1955 have you ever received cooperative advertising 
allowance from Exquisite? A. Yes, I have. 
Q. Do you have information as to the amounts of advertising allow- 
ances received? 


* * * * * 


A. We received 80 per cent advertising allowance in 1955. 
* * * * * 

Q. On how many occasions? A. That is a tough one. You are 
talking about Paterson only? 

Q@. Paterson only. A. I have three here so far. I may have more 
but I have three here. 

* * * * * 

Q. If you will, please, can you give us the dates of ads and the 
cost. A. April 7, 1955 we ran an Exquisite Form ad in The Morning Call 
which is a Paterson paper. Do you want the figures ? 

Q. Please. A. The ad cost $57.60 and Exquisite Form paid $46.80 
on that ad; breaks down 20 per cent for us, 80 per cent for them. April 

6th, ran an ad with Exquisite Form in Paterson Evening News. 
The ad cost $63.00; Exquisite Form paid $50.40. November 17, 1955 
ran an ad in The Morning Call; the cost was $39.00; Exquisite Form 
paid $31.20. 


Q. Does your record show the size of those ads? A. Yes, they 
do. April 7th ad is 36 inches. The April 6th ad is 36 inches and the 
November 17th ad is 26 inches. 

* * * * * 

Q. Incidentally, how were these amounts paid that Exquisite paid 
on each of these ads? A. I think we just deducted it. They sent us a 
credit and we deducted it from our normal charges. 

Q. Do your records show the receipt of any cooperative advertis- 
ing allowances subsequent to July 1 of 1957 and up to December of 1957; 
in other words from July to the end of the year, 1957. A. I have one here 
for December 4, 1957. Exquisite Form Bras ad with The Paterson Even- 
ing News was a 100 per cent ad, an opening ad for a new store. 

Q. What was the cost of the ad? A. $39.26. 

Q. Exquisite paid $39.26? A. Yes, marked opening ad for new 
store. We opened a store at Bergen Mall, Paramus, New Jersey. 

Q. Were there any other ads received that year, during that period? 


A. I see another Exquisite Form, same date, December 4th, $36.11, 


Morning Call, and it is not marked so I assume it is the same date and I 
assume we got 100 per cent. 

Q. The amount was how much? A. $36.11. 

Q. Can you give us the address of that store again? A. Bergen 
Mall, Paramus, New Jersey. 

Q. Where is that located in relationship to Paterson? A. Between 
Hackensack and Paterson. 

Q. How far is that from the city of Paterson? Can you give us a 
rough idea? A. I would say five to six miles. 

Q. Considered a surburban area? A. Oh, yes, brand new shopping 
center that was recently opened. 

Q. How were you paid for those ads? A.I assume the same way. 
They sent us a credit and we deducted it from our normal monthly 
charge. 

Q. On those ads, you received cooperative advertising allowances 
during 1956 and 1957? A. Yes. 
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* * * * * 


Q. In any of these instances were the allowances based on the size 

of your purchases in any way? A. No, not to my knowledge. 
* * * * * 

Q. Are you acquainted with the Quackenbush store in Paterson? 
A. Yes. 

Q. Can you give us some idea where it is located in relation to 

your store? A. We are about five doors from the corner and they 
are right across the street. 


Q. You compete with Quackenbush? A. Yes, I would say we do. 


* * * * * 


Q. Are you in general competition with retailers selling Exquisite 


Form bras in Paterson? A. We are in general competition, Yes. 

MR. DIAS: I have nothing further. 

CROSS EXAMINATION 
By Mr. Dawkins: 

Q. Mr. Biblowitz, your company handles other nationally adver- 
tised bras? A. Yes, we do. 

Q. Would you name some of the principle firms whose bras you 
handle? A. Maiden Form, Playtex, Warner, Carnival, Bestform. Would 
you like some more? 

Q. I think that’s enough. A. I think I left out an important one, In- 
ternational Latex. 

Q. Do you receive cooperative advertising allowances from any 
of these other national firms ? 

MR. DIAS: I object, your Honor. First of all, it would be beyond 

the scope of direct and in the second place it is an attempt to lay a 
groundwork to show there may be a meeting of competition which is not 
an element of defense here to the action. 

HEARING EXAMINER PIPER: Objection sustained. 

By Mr. Dawkins: 

Q. Mr. Biblowitz, you testified that at the time your company 

opened a new store you received 100 per cent of an advertising allowance 
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to give anad. A. Yes. 
Q. Is that a common practice in the bra industry? A. Yes. 
* * * * * 

MR. DAWKINS: Mr. Examiner, I want to bring out on the record the 
whole fact which I understand to be what Mr. Biblowitz just testified to, 
that upon the opening of a new store in a group or chain of stores, that the 
common practice is what he has said, namely, that the bra manufacturers 
customarily and regularly pay 100 per cent of the opening ad. 

* * * * * 

PEARL TRIGGIANI was thereupon called as a witness for the Com- 

mission and, having been first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Dias: 

Q. Will you please state your name for the reporter. A. Pearl 
Triggiani. 

Q. Please give the name and address of your place of business. A. 
The Jenart Shop 284 Union Avenue, Paterson, New Jersey. 

Q. Will you describe the type business itis Miss Triggiani. A. 
A retail business, men's, women's and children's wear. 

Q. And your position in the company? A. Manager. 

Q. As manager do you buy bras and ladies wear? A. Yes. 

Q. Have you been dealing with Exquisite Form or have you dealt 
with Exquisite Form Brassiere Company? A. Yes. 


Q. Can you tell us approximately how long you have been dealing 


with them? A. Since June of 1954. 
* * * * * 


Q. Can you give us some idea of the volume of your . purchases 
per order; in other words each time you order. A. Well, each order is 
$130.00 or $140.00 approximately. 

Q. During the time that you have been dealing with Exquisite Form 
have they on any occasion offered you cooperative advertising allowances? 
A. They haven't offered me any, no. 

Q. Is that true of 1957? A. Yes. 
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1956 and 1955 I take it? A. Yes. 
. Have you at any time received premium coupons from them? 


. Do you recall when that was? A. That was in 1955. 
. Did you receive other premium coupons from them? A. No, 
only the one kind in that one year. 
* 7 

Q. Which year? A. 1955. 

Q. End of 1955? A. Yes, because I asked the salesman about it 
when he was in the store and that was the end of that plan. 

Q. Thereafter you received no coupons? A. No. 

* * * * * 

Q. How about point of sale display material? I will show you Com- 
mission's Exhibits 5 through 13 and ask you if you will. please, to take a 
look at these. A. You mean do they give us these? 

Q. Yes, have you ever received any of this type of advertising 
material? A. Yes sir. 

*x * * * * 
Q. Did you have to do anything or make any particular size purchase 
to receive that material? 
*x * 
A. No. 
Q. From whom did you receive it? A. Most of the time the salesman 


would have them in his car and bring them in the car and put them up him- 


self although occasionally when we received an order there would be some 


in the box they were shipped in. 
* * * * * 

Q. Are you familiar with the stores Quackenbush Company, Lady 
Rose and other Paterson stores? A. I know of them. 

Q. Do you consider your store in competition with those stores ? 
A. Not in strong competition. I am a small store in comparison. 

Q. Have you ever seen ads by those particular stores? A. Oh, yes. 

Q. And the Paterson papers are distributed in your area? A. Yes. 
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MR. DIAS: I have nothing further. 
CROSS EXAMINATION 
By Mr. Dawkins: 
* * * * * 
Q. Mrs. Triggiani, do you recall whether or not you participated 
in two separate and distinct premium promotions ? 
* * * * * 
A. Only one that I know about. That is the only one they told me 
about. 
x* * * * * 
Q. Mrs. Triggiani, I show you Commission's Exhibit 3-G and ask 
you if that is the type of coupon that you received in connection with the 


premium? A. That is the one; I remember the color. 


Q. Do you recall the approximate volume of your purchases from 
Exquisite Form during 1957? 
* * 
. In 1957, $774.00. 
Q. Do you have also your figures for 1956 and 1955? 
* * * * * 

A. 1956, $623.25; 1955, $300.75. 

Q. You mentioned that some of the coupons you did not keep; some 
of the coupons you received you did not keep. A. They may have been 
the ones I received after I received the gift in January and then I didn't 
bother with it any more because the salesman told me the contest or 

whatever it was was over anyway so I just didn't do anything about 
them. 

* * * 
REDIRECT EXAMINATION 
By Mr. Dias: 

Q. Just one or two questions, please. Mrs. Triggiani, I show you 
again Commission's Exhibits 3-G and I believe you stated you recall that 
as the card you testified about. A. Yes. 

Q. Is that the type card you turned in for the premium when you 
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received a silver set, was it? A. Yes. 


* * * * * 


Q. You think Exquisite Number F 126 is the silver set? A. Yes. 
Q. That is shown on Group F in Exhibit 3-A? A. Yes. 
Q. Take a look at these silver sets inside. Do you see anything 


there? A. No, this is the one. 

Q. The Moss Rose? A. Yes sir. 

Q. Shown in Group C in Exhibit 3-A rather than the Group F that you 
first noticed? A. Yes, I recognize the pattern now. 

Q. May I suggest to you that the December that you received this 
may have been December of 1954? Does that refresh your recollection in 
any way? 

HEARING EXAMINER PIPER: They had the same premium in 1955, 
the same set of silver? Is the blue one the second one? 

MR. DIAS: No, the blue folder is the first program. 

HEARING EXAMINER PIPER: Then the red one is the second one? 

* * * * * 
MR. DIAS: Yes, but I want to get the colors straight. The blue 
cover is the first program and the pink one is the second program. 
* * * * * 
THE WITNESS: It was the blue sheet that I had. 
By Mr, Dias: 

Q. You recognize that blue sheet? A. Yes. 

Q. You recognize Exhibit 3-G which is the green card. Is that 
correct? A. Yes. 

Q. Will you take a look at Commission's Exhibit 4-A and determine 
whether or not any of these silver sets may have been those you received? 
A. No, it was the other one. 

Q. You are certain of that? A. Yes. 

Q. I think you gave us your figures for 1955 purchases. Will you 


repeat those? A. $300.75. 
* * 
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HEARING EXAMINER PIPER: $300.00 would result in only thirty 
points approximately ? 

MR. DAWKINS: Yes. 

* * * * * 

HEARING EXAMINER PIPER: I want to ask one or two questions. 
You said more or less positively before in response to counsel's question 
that you began dealing with Exquisite Form in June of 1954? 

THE WITNESS: Yes. 

HEARING EXAMINER PIPER: You have a clear recollection of 

that ? 

THE WITNESS: Yes, that's when we opened our account with them, 
when we first put in the line. In fact, that is when we did the most of our 
business with them, when we put in our line in 1954. It seems to me now 
in looking back the purchases in the last four months in 1954 may have 
gone towards the purchases in 1955, toward these points. I think that is 
the way they did because in 1954 we did $917.25. 

HEARING EXAMINER PIPER: Inthe half year? 

THE WITNESS: Yes, so I think they added part of it towards these 
1955 purchases. 

HEARING EXAMINER PIPER: There is some mix-up on the dates. 
If it was the blue form that you had and it was the green cards, according 


to the record that plan was in effect in 1954 and the Christmas you are 
talking about must have been in 1954. You have said it was the Christmas 
in 1955 but after that plan ended, whenever it was, when you got this silver 


set, did you ever get this folder? 

THE WITNESS: No. 

HEARING EXAMINER PIPER: Were you ever told about the next 
premium plan? 

THE WITNESS: No. 

HEARING EXAMINER PIPER: How long after you got the silver set 
did you continue to get premiums? 

THE WITNESS: Only a short time. 

HEARING EXAMINER PIPER: The record indicates that beginning 
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the following June they started another premium plan which was announced 
by this - and I am referring to Commission's Exhibit 4-A. You never got 
this ? 


THE WITNESS: No. 
HEARING EXAMINER PIPER: You didn't participate in that pre- 
mium plan as far as you know? 


THE WITNESS: No, I didn't participate in any other plan. 
* * * * * 


93 IRVING ROSENBERG was thereupon called as a witness for the 
Commission and, having been first duly sworn, testified as follows: 
DIRECT EXAMINATION 


By Mr. Dias: 

Q. Will you state your full name, please. A. Irving Rosenberg. 

Q. Will you give us your business address and the name of your 
company, please. A. The name of the company is The Corset Bar, 102 
Washington Street, Paterson, New Jersey. 

Q. Tell us the type business it is. A. Itisa retail store selling 
bras, girdles, lingerie, house coats and hosiery. 

* * * * * 

Q. What is your position with the company? A. Iam partner with if 
my wife. - 

Q. Have you during the course of your business handled the Ex- 
quisite Form line? Let's place that from June, 1954 on, through the 


end of 1957? A. Yes, I have. 
* * * * * 


94 Q. Incidentally where are you located in relationship to Main 

Street in Paterson? A. I am one-half block in from Main Street. Iam 

on the corner of Van Houten. 

95 Q. Can you give us some idea how far from Quackenbush? A. Quack- 
enbush is a block and a half over - a block to Main Street. 
Q. Can you give us some idea of the volume of your purchases from 

Exquisite during the years, take 1957 first. A. It is hard to say. I would 
say anywhere from 2,500 to 3,000. 
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Q. Per year. A. Per year, yes. That may not be accurate. 

Q. This is strictly from memory. A. Yes, sir. 

Q. What is the average size per order? Can you give us some 
idea of that? A. Yes, I can, anywhere from 150 to 200. 

Q. During the time that you have been dealing with Exquisite have 
they ever offered you or your company cooperative advertising allowance 
program? A. No sir. 

Q. Does your store advertise in the Paterson papers? A. Yes. 

Q. What is the size generally of your ads? Do you have any idea? 

* * * * x* 

A. The average ad is about the size of this. It runs around $75.00 
to $80.00. The rates are different. The Morning Call I believe gets 18 
cents a line and The Paterson Evening News gets about 21 or 22 cents. 

* * * * x* 

A. Well, Paterson Evening News runs about $4.00 or $5.00 higher 
than The Morning Call. Generally I run in both papers. Both are local 
papers, one morning and one evening. 

* * * * * 

Q. During the course of your dealings with Exquisite Form have you 
ever received premium coupons for premiums? A. About four years ago 
they came out with this price coupon. If you had purchased a certain 
amount in that month or in that quarter you were entitled to.a gift and it 
went on a point system. It operated on a point system. It so happened in 
that year -- I don't recall the figure -- but I had received from them a 
bridge set and table. IfI had gone higher and seen something more ex- 
pensive or lower it would have been less expensive. 

Q. Is that the only gift you received from Exquisite Form? A. Yes. 

Q. Can you place the date of that a little more accurately, please. 
A. You mean the month and the year. 


* * * * * 


Q. Let me give you two periods. Between the period of June, 1954 


and January of 1955 or between July of 1955 and January of 1956. Can you 
tell us whether it was between the first period? A. I would say within the 


second period. 
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* * * * * 


Q. Then that was during the second program? A. 1955-1957. 

Q. Between July, 1955 and January, 1957? A. Yes. 

Q. Let me show you Commission's Exhibit 3-A and ask you first of 
all if you recognize this folder? A. No. 

Q. Did you at any time receive that folder? A. No, that other one 
was the only one. 

Q. During the course of your dealings with Exquisite, have you at 


any time or at various times received point of sale display material and 


you might look at Commission's Exhibit 5 through 13 and tell me if you 


received any or all of those items. A. I received that one. 

Q. Referring to Commission's Exhibit 9-B. A.I received this one. 

Q. Referring to Commission's Exhibit 5-B. A. That's it. 

Q. At the time you received these premium coupons were you of- 
fered your choice between premium coupons and advertising allowances ? 
A. No sir. 

Q. In connection with those advertising display placards did you 
have to do anything in particular to receive them? A. No, they just came 
in with the shipment, at the time of arrival of the shipment, together with 
the shipment. 

MR. DIAS: I believe that's all. 

CROSS EXAMINATION 


* * * * * 

HEARING EXAMINER PIPER: He asked you whether or not you knew 
that Exquisite Form salesmen or people had ever talked to your wife about 
cooperative advertising ? 

THE WITNESS: No. 


* * 


By Mr. Dawkins: 
* * * * * 


Q. Were you aware from information current in the trade or from 


trade publications of any kind that Exquisite Form did engage in coopera- 
tive advertising? A. No sir. 
* * * * 
REDIRECT EXAMINATION 
By Mr. Dias: 
* * * * * 

Q. Is there anything unusual in the bra field of advertising allow- 
ances in the amount of 60 per cent, 70 per cent, 80 per cent, for the 
cost of ads? 

* * * * * 

A. That is unusual because as I said before the practice is 50 per 
cent. 

* * * * * 

Q. Maybe I don't make myself clear. My point is if a manufacturer 
offered to pay you 60 per cent for two ads, per ad, you would be only pay- 

ing 40 per cent. On the other hand if you advertised three times 
and the manufacturer offered to pay you 70 per cent so your cost would 
only be 30 per cent or if you advertised four times the manufacturer 
would pay 80 per cent so you would only pay 20 per cent. Would you be 
interested in that type of proposition, assuming there is no quantity in- 
volved in your purchases? 

* * * * * 

A. I don't believe so, there would be a catch behind it. 

Q. Let's assume there is no catch? A. There must be a catch 
with those fellows. You have got to buy five or ten thousand dollars in 
order to get anything over 50 per cent. The gentleman will agree with 
me. 

* * * * * 

Q. Did you say that this was never offered to you by Exquisite or 

anyone, this type of proposition? A. No, it was never offered. 


* * * * * 


HEARING EXAMINER PIPER: Excluding Exquisite have all of the 


others offered you cooperative advertising plans ? 
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THE WITNESS: Have they offered? 

HEARING EXAMINER PIPER: Forgetting about Exquisite. 

MR. DIAS: It may be improper but I object to the question. 

HEARING EXAMINER PIPER: I understand the basis of your ob- 
jection because it is subject to Mr. Dawkins’ attempt to go into something 


which I sustained an objection. I am not interested in the other bases he 


was interested in, to establish that other companies were perhaps engaging 


in the same practice which I consider irrelevant but on the basis of his 
knowledge of the availability of such offers which is in issue here with 
respect to Exquisite. 

MR. DIAS: If you will excuse me, I don't see the relevancy of that. 

HEARING EXAMINER PIPER: Relevancy of whether or not Exquisite 
is offering him. You have asked him that. 

MR. DIAS: No relevancy as to the other manufacturers. 

HEARING EXAMINER PIPER: If all of them are offering it and 
he knows that would be relevant. That is what Iam driving at. I didn't 
want to explain that to him but now it is explained so I will overrule the 
objection. 

Do all of the others, forgetting about Exquisite, offer or make 
available to you in some way or other, a cooperative advertising plan? 

THE WITNESS: Yes, they do. 

HEARING EXAMINER PIPER: They all do? 

THE WITNESS: I wouldn't say all. 

HEARING EXAMINER PIPER: That is my question. 

THE WITNESS: No, not all. 

HEARING EXAMINER PIPER: Some of them ? 

THE WITNESS: Some of them. 

HEARING EXAMINER PIPER: Some of them don't? 

THE WITNESS: I don't know whether they do or whether they 


HEARING EXAMINER PIPER: I am talking about to you. 

THE WITNESS: I'm saying my own experience. Some of them do 
either by word of mouth or through the mail. They do offer it. Some of 
them don't. 
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* * * * * 


HEARING EXAMINER PIPER: We are not concerned with the others 
now. Among the some that don't, if I understand your testimony, is Ex- 
quisite, if we bring them back in the picture; they have not offered you any 
cooperative advertising ? 

THE WITNESS: To my recollection, no sir. 

* * * * * 

MR. DAWKINS: Mr. Examiner, in view of your line of questioning I 

would like to enquire of the witness if he would indicate the concerns which 


have actually offered cooperative advertising to him. 
HEARING EXAMINER PIPER: No. Now, you are getting into the 
other subject to which I sustained the objection. I am not concerned with 


that. I think that is irrelevant. 
* * * * * 
BEATRICE JACOBS, was thereupon called as a witness for the Com- 
mission and, having been first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Dias: 
Q. Will you please state your full name, the name of your company 


and business address. A. Beatrice Jacobs and the company's name is 
Jacobs', 29 Main Street, Paterson, New Jersey. 

Q. Will you describe briefly the type of store, is it a retail store? 
A. It is a retail store dealing in dry goods, a small department store it 
would be classified as. 

* * * * * 

Q. Among your other products do you de@l in ladies bras and 
specifically in Exquisite Form? A. Yes, sir. 

Q. How long have you been dealing with Exquisite Form? A. I will 
have to make it approximate because I didn't check the factual dates. I 

would say about six years. 

Q. Certainly from 1954 on? A. I believe so definitely. 


* * * * * 
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Q. During the course of your trading with Exquisite Form, have 
they at any time offered you an advertising allowance? 

* * * * * 

A. I don't recall discussing any sort of advertising with him. 

Q. Did you receive any type of announcement in the mail concern- 
ing advertising allowance by Exquisite? A. To the best of my knowledge 
L have not but I won't make that a positive answer because I can't be ab- 
solutely certain since I was disinterested. 

Q. Does the store do any advertising? A. The store does quite ex- 
tensive advertising. 


* * * * * 


Q. In what paper or papers? It is the local papers I take it. 
* * * * * 
. The Paterson Evening News. 
. Is there just one other paper? A. There is one other paper. 
. The name of that, please. A. The Morning Call. 
. You have used both? A. Oh, yes we have used both. 


. Can you give us any idea of the size of your orders from Ex- 


quisite Form? 
* * * * * 

A. I don't remember offhand but I have a copy of a letter I sent 
to this office which contains that information and I will see what that 
says. That was taken directly from the invoice. 

Q. 1957? A. Yes. 

Q. Allright. A. I have it here listed as approximately $1,194.00. 

Q. How about 1956? A. $1,200.00. 

Q. Do you have 1955? A. Yes, I do, $618.00 

HEARING EXAMINER PIPER: This is Exquisite? 

THE WITNESS: Yes. 

By Mr. Dias: 
* * * * * 
Q. I think that will do. During the course of your trading with 


Exquisite have you ever received premium coupons? A, Yes, we did. 
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There was one period, I don't remember the exact date, when they sent 
some sore of business machine punched coupon which represented a sort 
of premium on a basis of purchases which I immediately discarded 
because it was very petty and I am not interested in that sort of thing, 
frankly. 
* * * * * 

Q. What size ads do you usually use in your advertising, Mrs. 
Jacobs? A. Well, it varies from full page all the way down to small 
two or three column - half page ads. 

* * * * * 

Q. I show you Commission's Exhibit 24 for identification. You will 
note there are numerous sizes, ads or forms of ads. For example each 
box indicates a single ad. A. Yes. 

Q. It is my understanding that is a 400 line ad. Does your normal 
advertising exceed, for example, the ad shown for Mat No. 301? A. Yes, 


but that is not devoted to brassieres. Yes, normal advertising exceeds 


this size. 

Q. In other words you do advertise in 400 lines or more? A. Yes, 
indeed. 

* * * * * 

Q. Would you under normal conditions decline a manufacturer's 
assistance to the extent of 50 per cent or 60 per cent or 70 per cent or 
80 per cent of the cost of an ad? A. No, I don't think so. 

Q. Is your store in competition generally with other ‘stores in 
the Paterson area? A. Very definitely. 

* * * * * 

Q. DoI understand then that you have received all point of sale 

display material that you cared to? A. Yes sir, I would say so. 


* * * * * 


CROSS EXAMINATION 
* * * * * 


MR. DAWKINS: It seems to me, your Honor, that Iam entitled 
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now to enquire which ones did so offer or which Mrs. Jacobs accepted, 


if any. 
HEARING EXAMINER PIPER: Will you read the question. 
[The reporter read the questions as follows: 


"Question: Do any of these bra manufacturers contribute 

to cooperative advertising with your store ?"'] 

HEARING EXAMINER PIPER: I will overrule the objection. 

A. We have utilized only one, That is Playtex, in cooperative ad- 
vertising and only once and that was fairly recently. 

By Mr. Dawkins: 

Q. Does your answer mean thatnone of these others that you have 
listed offered you cooperative advertising? A. I doubt very strongly if 
they have. 

Q. You indicated, I believe, previaisly that you were not interested 
in the Exquisite Form because that was not your principal line? A. That 
is quite right. 

MR. DAWKINS: That's all. 

REDIRECT EXAMINATION 
By Mr. Dias: 

Q. Mrs. Jacobs, what is your position in the company or your store? 

HEARING EXAMINER PIPER: That is a question that hasn't been 
asked yet. I was wondering about that. Are you part owner, you and your 
husband ? 

THE WITNESS: My husband is owner and I am just sort of handy 
man around the place. 

* * * * * 

BERTRAM ROBERT BROWN was thereupon called as a witness for 

the Commission and, having been first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Dias: 

Q. Will you state your full name, the name of your company and 

business address. A. Bertram Robert Brown, Exquisite Form Brassiere 
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Company, Incorporated, 159 Madison Avenue, New York, New York. 
Q. Tell us how long you have been employed by Exquisite Form 
Brassiere Company? A. It would be about the 1st of September; this 
coming September would be five years so I would go back from there. 
Q. 1953? A. That's right. I can't say it was September ist. It 
was around Labor Day. 


Q. Sometime in 1953 on? A. Yes, sir. . 
* * * * * 


Q. How did you tie in local cooperative advertising with your 
national? A. Well, we didn't do that. We talked to the salesmen and 
gave them advertising contracts or agreements, well, not contracts but 
more agreements I suppose, to explain to dealers the way to promote 
our merchandise was saturation exposure, that the national advertising 
created a certain sales impulse, a favorable impulse on the mind of the 
consumer and the way to direct it into the individual store was through a 
newspaper ad, through a window display, through interior display such 
as in fitting rooms and a saturation display throughout the store. This 
was the ideal way to merchandise our national advertising campaign. 

Q. Was it your intention or impression at that time that every 
customer you had would be involved in cooperative advertising ? A. 

May I ask a question? 

Q. Surely. A. What do you mean by involved? 

Q. That every customer Exquisite had should, would and could 
take part in cooperative advertising? A. We thought we would like them 
to. It was something the men were instructed to go out and make every 
effort to sell cooperative advertising. As a matter of fact when you say 
cooperative advertising there is only one merchandising phase in this 
whole ball of wax. 

Q. Can you mention some other phases? A. The men were trained 
actually that a sale is a consequence, it is a result of a promotion and 
the promotion includes many things, the newspaper ads and windows are 


just as important as newspaper ads, displays, great stress is put on 
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clerk information, why our merchandise should fit and be comfortable. 


Q. Did you envisage the possibility of each and every customer 


taking part in this cooperative advertising ? 
* * * * * 

A. No, that would be unreasonable because I don't think you could 
possibly do that when thinking in terms of $15,000.00 accounts. I don't 
think it is possible to get everybody to do cooperative advertising any 

more than everybody would put our displays up. 

* * * * * 

Q. When a customer did buy brassieres and did advertise, are you 
saying that the cost of the advertising came out of the salesman's com- 
mission? A. No, but he got no commission on it. 

Q. On the cost of the ad? A. On the cost of the advertising. I 
mention that because there are companies who have done that. 

* * * * * 

Q. During this entire period of time from 1954 through to date and 
in your various capacities do you ever or has Exquisite ever performed 
a general mailing of the terms of their cooperative advertising plan to all 
customers? A. If you limit it to mailing I am afraid I will have to say no. 

Q. I will limit it to mailing. You mailed nothing -- A. Nothing to 
our dealers. 

Q. How about in connection with your premium and coupon plan? 
A. Yes, that was mailed. 

Q. Was that known as a mass mailing? A. Yes sir, based on the 
records of IBM, with a brochure asI recall it. 

Q. I show you Commission's Exhibit 3-A and 4-A, the blue and 
pink folders. That is what you have reference to ? A. Yes. 

Q. It was those folders that were mailed to your custome rs and 
customers to whom they were mailed were those who had as of that time 
not participated in the cooperative advertising? A. That's right. 


* * * * * 
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REDIRECT EXAMINATION 
By Mr. Dias: 

Q. You mentioned the use of trade journals during 1957. Was 
this something that Exquisite Form paid for, a service they paid for? 
A. Not to my recollection, just an interest or information we gave to a 
trade journal. 


* * * * * 


Q. It isn't a service Exquisite Form deliberately hired? A. No. 
* * * * * 
ALICE SHACKIL was thereupon called as a witness for the Com- 
mission and, having been first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Dias: 
Q. Will you state your name and address of your place of business. 
A. Alice Shackil, Quackenbush Company, 190 Main Street, Paterson, 
New Jersey. 
* * * * * 
Q. Let's limit it from the year 1954 on, in what capacity? A. Cor- 
set buyer. 
Q. Would that include the companion pieces of brassieres? A. 
Brassieres and girdles, all foundations. 
* * * * * 
Q. Do you personally deal with salesmen selling the various lines? 
A. I do. 


Q. During the course of your duties have you dealt with Exquisite 
Form? A. Yes. 


* * * * * 


Q. Can you give us some idea of the volume of purchases from 
Exquisite ? 
* * * * * 


A. 1955 figures, $1,427.00. In 1956, $1,820.00. This is at cost. 


* * * * * 
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Q. During 1955 did you receive cooperative advertising allowance 


from Exquisite? A. We only ran one ad. 
* * * * * 

Q. Can you give us the date of the ad and the paper in which it 
appeared and size and so on? A. Yes, I can, the ad ran December 12, 
1955 and inThe Paterson Morning Call. 

Q. The size. A. The size of that was 33 inches, cost per line 
was $1.41, or $46.53. Exquisite Form paid $37.22 which is about 80 per 
cent of the ad. May I say something ? 

Q. Surely. A. With this they allow you that, you see if you ran so 
many ads they would pay 75 per cent of it. You had to run like three 
ads and they would pay 75 per cent. In just running the one ad, we felt 
if we did more business we would run the other two ads which would even 
it out. That is why this looks so bad - 80 per cent of cooperative adver- 
tising - which is usually off color. It is not the procedure of any bra 

house. 

* * * * * 

Q. Tell me, what was your understanding? A. I understood if I 
ran three or four consecutive ads --- well actually they would pay fifty- 
fifty for your ad but if you ran three or four consecutive ads they would 
pay 75 percent of it. 

* * * 

Q. Did you dothat? A. No, I didn't. 

Q. You ran the single ad? A. We just ran the one ad. 

Q. And you received the amounts as stated? A. Yes. 

HEARING EXAMINER PIPER: You got 80 per cent for the one? 

* * * * * 

Q. Did you receive any cooperative advertising allowance during 
1956? A. They gave it to me but I did not. 

Q. You mean they offered it to you and you didn't accept it? A. 
That's right, I didn't accept it. 

Q. Do you recall the terms? A. Fifty-fifty. 

Q. Consistently or were there any conditions? A. No, it was 
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fifty -fifty. 
Q. In connection with that 1955 ad to buy a given amount or volume 
of bras in order to get it? A. No, the future would speak for itself, you 


know, as time went on. 
* * * * 


CROSS EXAMINATION 
By Mr. Dawkins: 
Q. Miss Shackil, I believe you said that you did not accept any 


cooperative advertising from Exquisite Form in 1956 or 1957 although 
it was available? A. Well, we did receive it in 1956, I did run an 
ad in 1956. I didn't say I didn't. 

HEARING EXAMINER PIPER: That was in 1955. 

By Mr. Dawkins: . 

Q. That was 1955 you testified to? A. We did run one in 1956 but 
I don't have the record. I didn't bring that record. In 1957 if I did run 
any, I don't recall it. Maybe I did run one but I didn't bring any records. 
I didn't look through them for me to remember. We run so many ads 
during the year and we are up to 1958 now. 

Q. Simply for the purpose of refreshing your recollection, may I 
show you some invoices from Quackenbush to Exquisite Form and if they 
do refresh your recollection would you be good enough to state what co- 
operative advertising Exquisite Form went in with you on in.1957? A. 
Well, this is a 75 per cent basis. This is one I forgot. Excuse me. I 
don't mean to laugh. If you had told me to bring it I would have brought 
it, This is legitimate. After all this shows that is 7 5 per cent. Like I 
said to you before, they offered if I ran the four ads I would receive the 
75 per cent. I forgot. I'm sorry. 

HEARING EXAMINER PIPER: Does that show you ran four ads? 

THE WI:'NESS: Yes, it does. 

MR, DIAS: During what year? 

THE WITNESS: 1957, the year I said I didn't run any. I didn't 
think I did. 
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By Mr. Dawkins: 

Q. On the basis of your recollection now as refreshed, you did -- 
A. I did accept it. 

Q. You did accept and you did run four cooperative ads in 1957. 
A. Right. 

Q. On Exquisite Form bras. A. Yes. 

HEARING EXAMINER PIPER: Where does this 75 per cent come 
from? 

MR. DIAS: This is a new one on me too. 

* * * 
By Mr. Dawkins: 

Q. In reference to 9-20-57 - the invoice to Exquisite Form is 
for advertisement in the Evening News. A. Paterson Evening News. 

Q. For a total of $94.63. A. Yes. 

Q. Do you know whether or not you received a payment of $23.66 
or of $47.32? A. No. Actually they paid $70.97, if anything. That is 
according to this charge-back, but we didn’t receive it. Shall I tell you 
what this is? 

Q. By all means. A. This is what we calla charge-back. We run 
an ad and state the lines. 

* * * * * 

Q. Going back to the attempt to refresh your recollection, Miss 
Shackil, I'm showing you cooperative advertising schedule dated June 
17, 1957 which purports to show that Mr. Jack H. Rubin of Exquisite 
Form arranged with Quackenbush for the advertisement that appears 
there, the total cost of which is shown as $58.38. A. Yes. 

Q. And the cost at 50 per cent, $29.19. A. Yes. 

* * * * * 

Q. I show you a copy of cooperative advertising schedule dated 
September 11, 1957 which purports to show a schedule of cooperative 
advertising set up with you by Mr. J. H. Rubin, total advertising cost 
of two ads of $82.50, for one, $83.75 for the other and at 50 per cent 


of the cost for each of those, namely $41.25 for the first and 


91 


$42.00 even for the other, making a total of $83.25. Do you recall receiving 
a copy of this document? A. No. 

Q. Miss Shackil, referring now again --- A. ---to the charge-back. 

Q. Invoice from Quackenbush Company to Exquisite Form dated 
September 20, 1957, does it show a total cost of the advertisement, namely 
$94.63? A. Yes. 

Q. Does it show also a deduction from that cost of 25 per cent, 
namely $23.66 by Quackenbush? A. Yes. 

Q. And, therefore, a total billing to Exquisite Form of $70.97? A. 
Yes. 

Q. Referring now to another invoice from Quackenbush Company 
to Exquisite Form, being Quackenbush invoice No. 01831-16 dated Sep- 
tember 20, 1957, would you say that that shows a cost of advertisement 
by Quackenbush Company in the amount of $56.50? A. Yes. 

Q. It shows a deduction on the face of the invoice by Quackenbush 
of 25 per cent or $14.13? A. Yes. 

Q. Leaving a total bill to Exquisite Form of $42.37? A. Yes. 

Q. Referring to an invoice by Quackenbush Company to Exquisite 
Form dated June 27, 1957 being Quackenbush invoice number 01780-32, 
would you say that it shows a cost of an advertisement of $83.75? A. Yes. 

Q. With a deduction by Quackenbush of 25 per cent or $21.93? A. 
Yes. 

Q. Leaving a total billing to Exquisite Form of $61.82. A. Yes. 

Q. With reference to an invoice from Quackenbush Company to 
Exquisite Form dated June 14, 1957, being Quackenbush number of invoice 


01783-14, would you say that it shows the cost of an advertisement run by 
Quackenbush as $82.50? A. Yes. , 

Q. And it shows a deduction by Quackenbush from that total of 25 
per cent? A. Yes. 

Q. Leaving an amount of $20.62? A. Yes. 

Q. And, therefore, total billing to Exquisite Form of $61.88. A. 
Yes. 
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By Mr. Dias: 

Q. Having refreshed your recollection with those invoices, do you 
recall anything about your conversations with Exquisite, with Mr. Rubin, 
in connection with those? A. Yes, those papers that you have just shown 
me where we have the ad --- one in the News and one in the Call -- I 
remember him telling me about filling it out and he would send it to 
Exquisite Form but as far as the copy being sent to me, it is either sent 
to me or the advertising department and I have no records of it; I mean 
personally at my desk of those copies. 

Q. Do you recall what your understanding was with Mr. Rubin? A. 
Yes, I do. 

Q. Astothe amount of payment. A. Four consecutive ads, the 
company would pay 75 per cent. 

Q. By the company you are referring to --- A. ---Exquisite Form. 


Q. How many ads were actually covered in those invoices that you 


saw? A. In 1957 we ran four, two in June and two in September. 

Q. Miss Shackil, I show you another Quackenbush charge-back. I 
assume this is a charge-back. A. Yes sir, or invoice. 

Q. Showing an advertisement by Quackenbush on August 16, 1957 

in The Morning Call, 858 lines, total cost $107.65; Quackenbush 
deducted 25 per cent; in other words $26.81 and charged to Exquisit 
Form as Exquisite Form's share $80.84. A. Right. 

Q. Do you recall that ad? A. Yes. 

Q. Another during April, dated April 10th, 1957 for an ad in The 
Call, 467 lines and that was in the amount of $58.38. A. Yes. 

Q. On this ad you charged back 50 per cent to Exquisite Form ? 

A. Right. 

Q. Now in reference to the first three ads during 1957, namely the 
one appearing on 4-9-57, the one appearing June 11, 1957 and the one 
appearing June 18, 1957, would you mind telling us if you recall what your 
understanding was with Mr. Rubin in connection with those three ads and 
please refresh your recollection with those documents. A. The only 


93 


thing I can recall with Mr. Rubin and myself, the way he explained it to 
me, was that I could run advertising at 50 per cent but if I would run 
four consecutive ads Exquisite Form would pay 75 per cent. 
* * * * * 
Q. Whereas these invoices or charge-backs show a 50 per cent 
charge for the ad dated for 9-57 and 75 per cent charged to 
Exquisite for the ad dated June 11th and 75 per cent charged to Exquisite 
Form for the ad dated June 18th. Is that correct? A. Yes, sir. 
* * * * * 
RAMONA ALBANESE was thereupon called as a witness for the 
Commission and, having been first duly sworn, testified as follows: 
DIRECT EXAMINA TION 


By Mr. Dias: : 
Q. Will you please state your name for the record, A. Ramona 
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Albanese. 
Q. The name of your company and business address, please? 
A. Tepper's, 124 Front Street, Plainfield, New Jersey. 
Q. Will you tell us how long you have been employed at Tepper's ? 
A. Ten years. 
Q. In what position? A. As buyer. 
Q. Which particular department? A. Corsets and lingerie. 
Q. Does that include bras? A. Yes. 
* * * * * 
Q. During the time that you have been dealing with Exquisite Form 
have you ever been offered a cooperative advertising allowance? A. Yes. 
Q. Can you tell us when? 
* * * * * 
A. Thank you. In 1957 we ran an ad on November 13th, in The 
Courier News. We had a 20 inch ad. We had a representative. 
Q. What do you mean by that? A. We hada representative consul- 
tant or stylist from Exquisite Form. 
Q. During the time of the ad? A. That's right. We ran the ad and 
received 50 per cent for that. 
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Q. Do you have the cost of the ad? A. Yes, $28.40. 
Q. Exquisite paid --- A. ---$14.20. 
Q. By the way how many newspapers are in Plainfield, do you 


have any idea? A. Just the one, The Courier News. 
* * * * * 

Q. Can you tell us a little bit about the stylist that you had during 
1957? 

* * * * * 

A. We usually ask the salesman to make arrangements. 

Q. Do you pay Miss Ringel anything for her services? A. No. 
* * * * * 

Q. She sells the customers? A. That's right, completes the sale, 
together with the sales person and then the sales person writes the sale. 

Q. Is there anything in particular you had to do to obtain her 
services, buy 2 particular quantity? A. No. 

* * * * * 

Q. Do you recall a visit from a representative of the Federal Trade 
Commission back in about January, 1957? A. Yes. 

* * * * * 

Q. And at that time Mr. Denton presented copies of certain data 
relative to cooperative advertising from Exquisite. Do you recall that ? 
A. Yes. 

* * * * * 

Q. I show you these documents, Commission's Exhibit 25-A through 
C and I ask you, Miss Albanese whether or not, after looking those over, 
you recall such an ad during 1955? A. This is 1955? 

Q. Yes. A. I believe so, yes. 

* * * * * 

Q. During the course of your dealings with Exquisite Form had you 
ever received prize money for your sales people? A. No. 

Q. How about point of sale display material. Are you familiar with 
that term? Let me show you Commission's Exhibit 5 through 13-B and 
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if you will, please tell me whether or not you have received anything like 
these cards or anything similar to them and I will turn the pages? A. 
Some we have but we don't use them. 
Q. You are looking at Commission's Exhibit 5-B and you say you 
do not use that type? A. No. 
Q. Have you received them from Exquisite Form? A. Some. 
Q. How about 6-B? A. That specific one, is that what you mean? 
Q. Anything similar to that. A. Yes, we have received some. 
Q. In other words don't look at the merchandise, just look at the 
type of display. A. Yes. 
Q. How about Commission's Exhibit 7-B, the rack I am talking 
about in this instance. A. No. 
Q. You haven't received anything of that sort? A. No. 
Q. The triple bust form, 8-B. A. No. 
Q. How about 9-B, this type placard, a counter stand as I understand. 
A. We have received counter stands. 
. But not this particular type? A. No. 
. But you have received some? A. Yes. 
. 10-B? A. That is the same thing, isn't it? 
_ It is a little bit different but you have received that type, haven't 
. No. 
11-B? Bust forms. A. Yes. 
You have received those? A. Yes. 
12-B? A. No. 
. You have not? A. No. 
. 13-B you have not? A. No. 
. Are there any other type display material that you can think of 


Q 
Q 
Q 
Q 
A 
Q. 
Q. 
Q. 
Q 
Q 
Q 


that you have received from Exquisite, anything that I didn't show you? 
A. No. 

Q. Where is Rosenbaum's? Are you familiar with it? A. Yes. 

Q. Do you know how far it is from you? A, About a block. 

Q. Do you consider your store in competition with Rosenbaum's ? 
A. Yes. 
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* * * 
CROSS EXAMINATION 
By Mr. Dawkins: 
Q. You testified you received some cooperative advertising from 
Exquisite Form in 1957. How were the arrangements for that advertising 


made with you? Were they made with you by the salesman of Exquisite 


Form? A. We don't have to make any arrangement. We get 50 per cent 
from all our companies that I do business with. That is an understood 
fact. 

Q. You mean that you handle other lines of bras also? A. Yes. 

Q. You get that 50 per cent from others as well as from Exquisite 
Form? A. That's right. 

Q. With regard to the display material that Commission's counsel 
has shown you. Did you receive the display material of any type that they 
had that you wanted or were willing to use or fitted into your store? A. 
We don't use any of it actually. 

* * * * 

THE WITNESS: We have used some bust forms. 

HEARING EXAMINER PIPER: Go ahead. 

MR. DAWKINS: I understand, Mr. Examiner, they did accept and 
use some. 

THE WITNESS: We did accept some. 

HEARING EXAMINER PIPER: Did you use some? 

THE WITNESS: We really don't use any counter cards. We might 
use a bust form. 

HEARING EXAMINER PIPER: Which is not advertising per se? 

THE WITNESS: No. 

HEARING EXAMINER PIPER: It is a display more than a card? 

THE WITNESS: That's right. We are not allowed to use any of the 
cards that we get from any of the houses. 

By Mr. Dawkins: 

Q. According to the store policy you didn't use it and didn't want 

it? A. That's right. 
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* * * * * 
JULIUS KATZMAN was thereupon called as a witness for the 
Commission and, having been first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Dias: 
Q. Will you please state your name? A. Julius Katzman. 
Q. The name of your company and business address? A. Don 
Roberts, 107 West Front Street, Plainfield, New Jersey. 
Q. Is that a single store? A. Single store. 
Q. Will you tell us a little about yourself, Mr. Katzman? Will you 
tell us what you do in the store? A. I do the buying. I try to do selling. 
Q. How long have you been in business in that particular store? 
A. Since 1945. 
Q. What type store is that? A. Mostly sports wear, dresses, coats. 
I do carry some lingerie and underwear. 
HEARING EXAMINER PIPER: You say mostly sports wear ? 
THE WITNESS: Yes. 
HEARING EXAMINER PIPER: Women's? 
THE WITNESS: Yes, only sports wear. 
By Mr. Dias: 
Q. You are 107 West Front Street? A. Yes. 
Q. Do you know the store of Rosenbaum's? A. Sure. 
Q. How far is that from your store? A. Tepper's are across the 


street from me and Rosenbaum's would be the other side of the street, 


about a block away. 

Q. Do you purchase the Exquisite line? A. A few years. 

Q. Have you been purchasing since 1955? A, Yes. 

Q. Can you give us some idea? A. I do very little on that line. 
It is more of an accommodation because we do sell dresses and you need 
a bra and things like that. In 1955 the purchase was $372.00; in 1956 
it was $83.00; in 1957 it was $196.00. It was thereabouts. It may have 
been $10.00 more or less. 
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Q. Where do you make your purchases? A. In the store. 


Q. From a salesman? A. From a salesman. 

Q. During the course of your trading with the Exquisite Form 
people have you ever been offered cooperative advertising allowance? 

A. Yes, I was offered but I don't think I ever advertised the bras 
because it is just not my field. 


Q. Can you tell us when it was you were offered cooperative ad- 


vertising lines? A. I guess the time when I took that line - must have been 
1955. 
Q. Do you recall the terms and conditions of the offer? A. No, I 


don't remember that. 

Q. Who made the offer to you? A. Salesman. 

Q. Do you remember his name? A. No, we have a different salesman 
every week so I couldn't remember their names. 

Q. How about premiums or coupons. Are you familiar with premium 
coupons? A. No, I don't know anything about them. 

Q. Your answer preceded the end of my question. Have you ever 
had or been offered premium coupons? A.No. 

Q. You have not? A. No. 

Q. I take it you never received any from Exquisite? A. Unless I 
wasn't around to explain those things and I am not there. Tuesday and 
Wednesdays I am in New York. I do the shopping and the salesman does 
come around Tuesdays and Wednesdays and I am not there. 

Q. Is there someone else in your store that takes care of your 
things? A. The girls take care of re-orders but no ordering of new 
styles or anything like that. 

Q. How about point of sale display material. Have you ever re- 
ceived any of that? A. Yes. 

Q. Take a look through those exhibits. A. I have had cards, also 
bust forms, streamers and things like that. 

Q. How about counter display racks, for example? A. No, the 


counters are clean in my store. 
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Q. You say you were offered an advertising allowance in 1955. 
Is that your recollection? A.I think so. 50 per cent of what the ad cost. 

Q. How about 1957, were you offered anything? A. No, I don't 
think so. The salesman knows I don't advertise any of the smaller wear 
stuff. 

Q. They know that? A. They know. I advertise mostly sports 
wear, dresses and coats. That is my main business. 

Q. I don't fully understand your answer. It is in view of that the 
salesman doesn't offer you that? A. Not any more. They offered it at 
first, like Exquisite Form offered at one time and Maidenform offered 


at one time and other concerns but I don't advertise them. 


Q. Since that first occasion they have never offered it to you? A. 
That's right. 

MR. DIAS: I have nothing further. 

MR. DAWKINS: No questions. 

HEARING EXAMINER PIPER: Thank you, very much. 


[witness excused] 

MR. DIAS: I will call Mr. Trabilsy. 

ALBERT TRABILSY was thereupon called as a witness for the 
Commission and, having been first duly sworn, testified as follows: 

DIRECT EXAMINATION 
By Mr. Dias: 

Q. Please state your name? A. Albert Trabilsy. 

Q. And the name of your store and address. A. Plainfield Lace 
Store, 176 East Front Street, Plainfield, New Jersey. 

Q. Will you tell us what type store that is. A. It is a specialty 
shop. We handle ladies accessories, children's wear and laces and 
trimmings. 

Q. It is a retail store I assume? A. Yes. 

Q. Among the accessories and trimmings and so on you handle bras, 


do you? A. Yes, we do. 
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Q. Have you dealt with Exquisite Form? A. Yes. 
Q. For how many years? A. I would say approximately five. I 
don't know exactly. 


Q. Is there any question in your mind about having dealings with 


them since June or July of 1954? A.I couldn't say exactly. Unfortunately 
I didn't look it up. 

Q. How about 1955? A. We must have been dealing with them since 

then. 
. What is your position in this store? A. Iam one of the partners. 
. Asa partner do you do the buying? A. Yes, I do. 
. Specifically bras? Do you buy bras? A. Yes. 
. How do you negotiate with Exquisite, does a salesman visit 
you? A. Yes. 

Q. Can you tell us how often he calls on you? A.I would say ap- 
proximately once a month. I do order by mail sometimes. 

Q. You do order by mail? A. Yes. 

Q. You place the order with the salesman and does he deliver it 
at the time or is the order filled later? A. He writes the order and sends 
it in. 

Q. And shipment is made to you by Exquisite in New York. Is that 
right? A. Yes. 

Q. Does the salesman at any time offer you cooperative advertising 
allowances? A. Not that I know of. I don't believe so. 

Q. Can you give us some idea of the average size of your order? 

A. Per order. 

Q. Yes, roughly. A. It could run anywhere from --- well, I would 
say $20.00 to $50.00 --- something in that vicinity. 

Q. Have you any idea of the volume of business with Exquisite during 
1955? A. Not that year. Last year's figures are the only figures I know 
for sure. 

Q. Will you tell us? A. Last year was around $378.00, somewhere 
in that vicinity. 


Q. Are you familiar with the premium coupons that Exquisite offer 
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to customers? A. Yes. 

Q. Have you ever received those? A. Yes. 

Q. Can you tell us roughly when you received them? A. Well, 
the two years that they did it. 

Q. You did receive them on two different occasions - is that cor- 
rect or two different periods. A. Yes. 

Q. Did you use the coupons, trade them infor premiums? A. Yes. 

Q. Do you recall, recalling the first campaign they had of that type, 
what it was that you received? A. A set of knives, a carving set I think. 

Q. The second campaign? A. I think it was; I guess you would call 
it a pressure cooker. 

Q. Getting to the paint of sale display material such as that have 
you received that type of material from Exquisite Form? A. Yes. 

Q. Any or all of it? A. We have received cards like this. 

Q. Counter cards. Is that what you callthem? A. Yes. 

Q. Window streamers? A. Yes. 

Q. Bust forms? A. A couple. 

Q. Were you required to make any given volume of purchases in 


order to receive those display items? A. Not the display. 
* * * * * 


Q. Have you ever been offered stylists or services of.a stylist by 


° 


Exquisite Form? A. No. 

Q. Prize money for sales people or for use in the store? A. No. 

Q. Do you do any advertising in the newspapers? A. Very little. 

Q. You apparently do some. A. About one or two ads a year. 

* * * * * 

Q. Let me show you Commission's Exhibit 24. You will notice 
that each one of these has a mat number constituting a single ad. Would 
that be the size of your ad? A. No, about this size. 

Q. About the size of the application blank appearing on Commis- 
sion's Exhibit 24? A. Yes. 

Q. Could you afford an ad the size of this mat I have just shown 
you? A. No. 


102 

Q. Were conditions any different in 1955, could you have been 
able to do it in 1955? A. No. 

Q. You are familiar with Tepper’s and Rosenbaum's, are you, in 
Plainfield? A. Yes. 

Q. Do you consider yourself in competition with those stores? 

A. No, we are just a very small store compared to them. 

Q. Well, do you deal with a different class of people? A. No, I 
wouldn't say we deal with a different class but I don't try to compete 
with them. 

HEARING EXAMINER PIPER: They sell the same things you do? 

THE WITNESS: Yes. 

By Mr. Dias: 

Q. Have you ever noticed their ads in the Plainfield papers? A.I 
have noticed them. 

MR. DIAS: That's all. 

CROSS EXAMINATION 
By Mr. Dawkins: 
Q. Do you have other lines of bras in your store? A. No, we don't. 
Q. You handle Exquisite Form alone? A. Yes, I do. 
* * * * * 

MAX SOBEL was thereupon called as a witness for the Commission 

and, having been first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Dias: 

Q. Please state your full name? A. Max Sobel. 

Q. Your business and address. A. Sobel's, 119 Watchung Avenue, 
Plainfield, New Jersey. 

Q. Will you tell us the type business that is? A. A general ladies’ 
wear. 

Q. What is your position? A. Owner. 


Q. Incidentally, where is Watchung Avenue? How far are you from 
Front Street? A. Just about a half block, just in the middle of the block. 


103 


Q. Are you familiar with the store of Rosenbaum's? A. Yes, I 
know the store. 

Q. Can you tell us how far you are from Rosenbaum's? A. A block 
and a half away. 

Q. Do you have anything to do with the buying in your store? A. 
Yes. 

Q. Have you handled Exquisite Form brassieres over the years? 
A. Yes. 

* * * * * 

Q. How long have you been dealing with Exquisite? A. Must have 

been about five years I'll say, maybe four years; Iam not sure. 
* * * * * 

Q. Do you recall what your volume of purchases were during 1955? 
A. My purchases may run between three or four hundred dollars per 
year. 

Q. During the time that you have been buying from Exquisite have 
they ever offered you a cooperative advertising allowance? A. No, they 
didn't offer any. 

Q. Are you familiar with the premium coupons? A. Yes, I was 
getting those premiums. 

Q. From Exquisite? A. Yes. 

Q. Can you tell us when you started to receive them? A. I didn't 
keep records. I received them but I didn't cash them in because I was 

too late. 

Q. On how many occasions did you receive coupons? A. I was get- 


ting them regularly, whenever the orders came in the coupons came in 


along with it. 
Q. Can you recall when that was? A. About two years, 1955 and 
1956, something like that. Then they stopped and I didn't get any more. 
* * * * * 
Q. At any rate you didn't trade the coupons in? A. No, didn't 


trade any of them, just had them there and the time expired. 
* * * * * 
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Q. How about point of sale display material. Do you understand 
what I mean by that, cards and window streamers and bust forms? A. 
We got some bust forms from them. 

Q. You could get all that you wanted? A. We never turned it down 
if we asked for something. 

Q. Do the salesmen sometimes hand you a bunch of those things ? 
A. Yes, he pastes them on the door or wall or something. We always 
had displays. 

Q. Do you know what a stylist is? A. A stylist? 

Q. Yes. A. In what? 

Q. Women's wear. A. What do you mean by a stylist? 

Q. I have a hard time to describe it myself but I gather that is a 
lady supplied by a manufacturer to come around and tell you how to 
merchandise their products and that sort of thing and show them to 
customers. A. No, I never had available that service. I never asked 
for it. My place is small. I don't think a stylist would work into such a 
place. 

Q. Has Exquisite ever offered you such services? A. No, I don't 
think so. 

Q. Has Exquisite ever offered you prize money for sales people? 
A. No. 


* * * * * 


HARVEY ROSENBAUM was thereupon called as a witness for the 


Commission and, having been first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Dias: 
Q. Please state your name. A. Harvey Rosenbaum. 


Q. What is the name and address of your company? A. Rosenbaum 
Brothers, Plainfield, New Jersey, 163-171 East Front Street. 

Q. Will you describe the type of business it is. A. Department 
store. 

Q. Retail department store? A. That's right. 
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Q. Will you now tell us what your position is with the company? 
* * * * * 

A. At one time I was the Merchandise Manager of the Corset De- 
partment. 

* * * * * 

Q. How long have you been dealing with Exquisite Form? A. Fall 
of 1956. 

Q. In that time have you received any cooperative advertising 
allowances from Exquisite Form? A. Yes. 

MR, DIAS: May I state for the record that the witness does have 
his records available and in comparing them with the exhibits submitted 
by respondent, Commission's Exhibit 16-B, the dates of the ads, the cost 
of the ads and the amounts received from the respondent are accurate. 
That is they coincide with the witness’ house records. 

* * * * * 

Q. In addition to the cooperative advertising allowances, have you 
ever received any other type promotional allowances or monies from Ex- 
quisite? A. We didn't actually receive money ourselves but.a contest 
was run amongst the sales people and buyers and they received something. 

* * * * * 

Q. I will ask you, Mr. Rosenbaum, if you will explain please how that 
operated? A. Well, the way I understand it, each person in the department 
received a small amount for each garment that was sold. 

Q. Will you tell us what those amounts were? A. Iam not positive 
on this, I think the buyer received 8 cents and the sales person received 
3 cents; it might be vice versa. I am not positive. 

Q. There was a total of 11 cents paid to Rosenbaum personnel? 

A. The personnel, yes. 

Q. Can you tell us a little more about that particular program, 

what was the sales girl's activity, what they did and so on? A. They 


just tried to push the Exquisite Form and, of course, each one they sold 


they got this additional remuneration. 
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Q. Over what period of time? A. About two months. 

Q. Can you give us the dates roughly? A. Except only from 
this memo which is 4-15- to 6-8-57. 

* * * * * 

Q. Mr. Rosenbaum, has Exquisite Form offered you the use of a 
stylist in your store? A. I don't recall, 

* * * * 
CROSS EXAMINATION 
By Mr. Dawkins: 

Q. Mr. Rosenbaum, what other lines of brassieres does your com- 
pany handle besides Exquisite Form? A. Form Fit, Maiden Form, Perma- 
life, W-B, Playtex,. 

MR. DIAS: What was the one before Playtex. 

THE WITNESS: W-B. 

By Mr. Dawkins: 

Q. That is Warner Brothers. A. That used to be Weingarten. The 
name of the company is W-B Foundations. Playtex, Surprise, that's about 
it. 

Q. Do you receive advertising allowances from any of these? A. 
Yes, sir. 

MR. DIAS: Objection, your Honor. 

HEARING EXAMINER PIPER: Objection sustained. You didn't go 
into the question of what he received. I gather that was because it was 
after July, 1957 in connection with this advertising allowance. 

MR. DIAS: I don't understand. How do you mean? 

HEARING EXAMINER PIPER: Some of the other witnesses you 
have gone into as to whether they had 50, 60, 70 or 80 per cent. 

MR. DIAS: I thought my statement was clear that he received the 
amounts exactly and percentage shown on this exhibit, No. 16-B. 

HEARING EXAMINER PIPER: All right. 

By Mr. Dawkins: 


Q. Mr. Rosenbaum, does your store use a stylist at all in other 


lines? A. Yes, we do. 
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Q. Have you ever requested of the Exquisite Form salesman or any 
other Exquisite Form employee or representative the use of a stylist? A. 
I don't think so. I can't recall any incident. 

Q. Did you know either from trade information or from trade jour- 
nals that a stylist might be available to you? A. No, but it is a practice 
in the industry. 

Q. Had you wanted one you would have indicated that you did? A. 
Yes, probably could have gotten one. 

Q. Mr. Rosenbaum, would you indicate which ones of these lines or 
bras that you considered your major line or principal resource ? 

MR. DIAS: I object. I don't believe that is relevant. The man 
handles Exquisite and regardless of which one happens to be his major line 
the fact remains that Exquisite Form has rendered advertising allowances 
and whether Exquisite is a main line I think is irrelevant. 

MR. DAWKINS: Mr. Examiner, it may have some bearing upon his 
interest or lack of interest as the case may be in the use of a stylist or 
with respect to other promotional things that may have been offered or 
available from the respondent. 

HEARING EXAMINER PIPER: As long as we are on the subject I 
think I will say this. I haven't realized or been made aware of what the 
significance of a stylist is in this matter. It is not set forth in the plead- 
ings. Is it also a theory that it is an alternative to the corset advertising 
alleged? 

MR. DIAS: Would you like my answer to that? 

HEARING EXAMINER PIPER: Both. 

MR. DIAS: This is my position. When this was initiated we had no 
information on the availability of stylists nor do we have any information 
upon the availability of push monies prior to that. It now develops that 


there are such services or facilities or payments available and it is my 


feeling that since we have learned of it we should get the information and 


if after the record is in we decide that the services of a stylist be possibly 
considered demonstrative services there is a possibility I might move for 


amendment to the complaint. 
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On the other hand if I can determine it might properly fit within 


the 2(d) charge I feel that the complaint is broad enough in scope to 


cover it. In other words we gave as an example the payments by Ex- 
quisite for promotional services and facilities and as I say if this furnish- 
ing of a stylist falls within the popular conception of the 2-(d) section of 
the act I would certainly urge that that also be considered part of the vio- 
lation, if any is found, but if it becomes apparent that it is the subject of 

a separate violation, a violation of a separate section, I move to amend 
the complaint. 

HEARING EXAMINER PIPER: Then neither have been brought in 
to show alternatives in the line of the Answer. 

MR. DIAS: No sir, they were not. Are you speaking of the Answer 
as it regards the offering of premiums and display material? 

HEARING EXAMINER PIPER: Yes. 

MR. DIAS: No, they weren't raised in that regard. 

HEARING EXAMINER PIPER: Your point with respect to the rele- 
vancy whether or not this is main line is what? 

MR. DAWKINS: My point is this, that it has been developed from 
witnesses that our stylists have been used. It is my understanding that 
is a general practice in the bra industry, that is the furnishing of stylists. 
Let me put it this way. I suspect that Mr.Dias may have felt that he may 
have wanted to pursue this subject further and that is the reason I was 
attempting to go along the line I went with the witness. 

HEARING EXAMINER PIPER: You don't consider relevant as a 
defensive point, that is a substitute. 

MR. DAWKINS: I think, Mr. Examiner, we have here obviously a 
series of different kinds of services or payments for services and facil- 
ities. I think the Respondent's position will be that the whole thing is one 
ball of wax. In other words, that these things are interrelated one to the 
other and to the customs and to the competitive situation in the trade and, 

of course the competitive situation in the trade is obviously in- 
tended to be a part of Respondent's defense and it is for that reason that 
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I was attempting to pursue the subject. 

HEARING EXAMINER PIPER: I will overrule the objection. Read 
the question. 

[The reporter read the question as follows: - 

"Question: Mr. Rosenbaum, would you indicate which ones 
of these lines or bras that you considered your major line or 
principal resource ?"] 

A. I would say Form Fit. 

By Mr. Dawkins: 

Q. Have you used stylists from anyone of these lines including 
Form Fit? A. Yes, we have. 

Q. From any lines other than Form Fit? A. Yes. 

Q. Could you name those? A. I believe we have had them from Per- 
malift. 

HEARING EXAMINER PIPER: Is that the only one? 

THE WITNESS: I think those two would be the ones. 

HEARING EXAMINER PIPER: Is your store the largest store in 
Plainfield? 

THE WITNESS: Not in volume. 

HEARING EXAMINER PIPER: I mean department store. 

THE WITNESS: No. 

HEARING EXAMINER PIPER: That doesn't really matter. That 


was preliminary to another question. We have had different descriptions. 


How would you define a stylist? You have been using the term? 

THE WITNESS: Usually a young lady comes into the store and we 
will advertise and say she is from the Exquisite Form or Form Fit or 
whatever it is and she will be glad to help the customer that comesin for 
fittings. 

HEARING EXAMINER PIPER: You advertise that she is going to 
be there? 

THE WITNESS: That's right, and she will help the customer in 
giving her the proper brassiere. It may not even be from her own line, 
maybe from somebody else's line if she finds it is suitable to the custo- 


mer. 


110 
* * * * * 


THE WITNESS: She also helps to educate the sales people. 

* * * * * 
REDIRECT EXAMINATION 
By Mr. Dias: 

Q. In connection with the stylist selling the line of another, does 
she sell the various lines indiscriminately or does she push the one line 
above all others? A. She tries to sell her own line but if she finds the 
stock doesn’t have what the customer needs she will use one of the other 
bras we have in stock. Most of them will do that, those that are con- 
scientious and there for the benefit of the store and consumer. 

Q. In other words when she sells another brand, other than the one 
who is sponsoring her, it is a last resort to save the customer for the 
store rather than lose the sale? A. Sure. 

* * * * * 

SOL SLOSHBERG was thereupon called as a witness for the Com- 

mission and, having been first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Dias: 

Q. Will you spell your last name for the reporter? A. S-l-o- 
s-h-b-e-r-g. 

Q. Then the name of your firm and business address. A. Slosh- 
berg's, 1855 South Broad Street, Trenton. 

Q. Will you describe the type of business you are in, please? 

A. Well, a small department store. 
* * * * * 

Q. Do you handle the Exquisite Form line? A. Yes, we do. 

Q. Can you tell us how long you have been handling that line? A. 
Oh, about twelve, thirteen years. 


* * * * * 


Q. And from whom do you make your purchases? A. Salesman. 


Q. Can you give us any idea of your volume during 1955 with Ex- 
quisite Form? A. Well, between $1,500 and $2,000, somewhere in that 
category. 
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* * * * * 


Q. During the time that he has been calling on you, has he ever 


offered you a cooperative advertising allowance? A. Yes. 
Q. He has? A. Yes. 
Q. Can you tell us when? A. Well, I think on certain occasions, 


they always come out and tell ya, why don't you advertise and they 
would pay fifty per cent of the advertisement. 

Q. When was the most recent time he told you that you can recall? 
A. Gee, I just don't really offhand know. I mean, they are more or less 

anxious to have us advertise. 

Q. Was it during -- A. The community we are in, it just don't call 
for advertisement. 

Q. Isee. Did he explain the terms of the advertising allowance ? 
By that I mean, did he tell you what you would have to do in order to re- 
ceive this? A. Well, they give you a cut or a thing for the paper and 
you put it in the paper with your name and everything on it, they will pay 
fifty per cent of the advertisement. 

* * * * * 

Q. And you can't place the date, or not the date but approximately 
the time when this offer was made to you? A. Well, they have made it a 
few times, I mean, as far as that goes. 

Q. How recent? A. They ask me, dol want to advertise; they will 
go fifty per cent of the advertisement. I says if ever I want to do it, I 
will take the thing and send the ad to them and they will give you fifty per 
cent of the advertisement. 

Q. Yes, but do they explain to you the number of lines that you had 
to use in order to qualify for the fifty per cent? A. That I couldn't tell 
you. I don't remember if they specified a certain amount of lines or not. 

Q. During the time that you have been dealing with them, have you 
received premium coupons? A. I received premiums, yes. One year 
they gave us a gift, compared to how much merchandise we bought. I 


mean, if we bought so much, you got a bicycle or a set of dishes or a 
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set of silverware as an extra premium for the amount of merchandise 
that we bought. 
Q. Do you recall how often you received those? A. This was for 
a one-year period. 
* * * * * 
Q. Do you recall when that was? A. The exact year -- that is 
about four years ago, I think, '54. 
* * * * * 
Q. Mr. Sloshberg, I hand you Commission Exhibit 3-A; will you 
take a look at that, please, and tell us whether you ever received that 
catalog from Exquisite -- the catalog itself, now. A. This is 
their form that I received, I remember. Sure. 
Q. All right. Will you look through that catalog, then, and tell us 
whether or not you can identify the premium you received? A. Yes. 
* * * * * 
Q. What is the number of the item? A. This one here. (Indi- 
cating) 
Q. Item E-122? A. That is right. 
Q. I hand you Commission Exhibit 4-A,and will you tell us whether 
or not you ever received that catalog? A. Yes, I did receive this one. 
Q. You received that one also. And did you receive a premium ? 
A. Well, no. Aren't these both the same? 
* * * * * 
Q. The blue covers one period and the red covers another. A. 
This one I don't know. 


* * * * * 


Q. You do not recall or you did not receive it? Which is it? A. 


Well, I didn't receive any gift on that one. The only one I received was 


the other one. 

Q. You mentioned that you have been offered advertising allow- 
ances by Exquisite. Do you advertise? Does your store do any ad- 
vertising ? 
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A. Well, I didn't advertise in the paper. In a small community 
like mine, I don't believe paper advertisement is good, so I pass out 
circulars, which doesn't involve -- I mean, the concerns won't go fifty- 
fifty on advertisement like that. 

* * * * * 

Q. Are you telling us what the salesman told you, or are you tell- 
ing us what you think the situation is? In other words, did you explain 
to the salesman you only do circular advertising? A. Yes. 

* * * * * 

Q. And this was after he offered you cooperative advertising in 
newspapers, is that correct? A. They offered me cooperative advertising 
in newspapers. 

Q. Do you recall whether or not the size of the ad that they offered 
you was more than you could handle? Do you recall that? A. No. 

Q. You do not? A. I mean, they didn't specify any size, small or 
large. 

Q. You know only that you do not normally advertise in newspapers, 
is that the situation? A. That is right. 

* * * * * 

Q. Have you ever been offered the services of a stylist by Exquisite 

Form? A. No, I haven't. 


* * * * * 


Q. Have you ever been offered push money or prize money for your 


sales people or for yourself? A. No. 
Q. For your buyer? A. No. 
* * * * 
CROSS-EXAMINATION 
By Mr. Dawkins: 
Q. Mr. Sloshberg, do you handle in your store other lines of bras 
besides Exquisite Form? A. Sure do. 
Q. Would you be good enough to name the lines you handle? A. 
Playtex and Maidenform. 
Q. Have you received offers of cooperative advertising from 


either of those two? 

MR. DIAS: I object. 

HEARING EXAMINER PIPER: Don't answer that. Objection 
sustained. 

* * 
[By Mr. Dawkins: ] 

Q. Mr. Sloshberg, did you receive from or were you offered by the 
Exquisite Form salesman or the representative point-of-sale display 
material, such as counter cards, bust forms and soon? A. Yes, I always 
get plenty of them -- cards and bust forms and recently, a counter to 
display it or sell it. 

* * x* * 
REDIRECT EXAMINATION 
By Mr. Dias: 

Q. In connection with point-of-sale material, you mentioned that 
you received a counter bar? A. That is right. 

Q. Would you describe that, please? What sort of an apparatus is 
that? A. It is an apparatus to display all the bras, and it is a show table, 

in other words. 

Q. Can you give us some idea of the size of that? A. It holds 
about -- I don't know, about thirty dozen bras on it. 

Q. Can you give us some rough dimensions? Is it something that 
fits on the top of your showcase? A. No, it fits right on the floor. 

Q. It is a floor stand, is that the idea? A. That is right. 

Q. And how many bras does it hold? A. Roughly about thirty 
dozen. 

Q. Thirty dozen. How did you happen to receive that from Exquis- 


ite? A. Exquisite Form gave it to us. 


Q. Did you have to buy any particular quantity? A. Well, we had 


to get enough bras to fill it. 
Q. I see. In other words, they didn't just give you the display rack 
or bar. You bought it filled, is that it? A. No. No, you bought the num- 


bers you want and they come in packages where they came in boxes before. 
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So in order to display it, you had to have the bras in the bar. So the 
order we gave them came in packages and we just put it in the bar. 
Q. Do I understand that you received the bar after you placed a 
single order large enough to fill the bar? Is that correct? A. That is 
right. 


Q. Can you give us some idea of the value, the cost of your order 


at that time? A. About $440, I think the first order was. 
* * * * * 

Q. Do you recall the offer of that particular item? Do you 
recall what the Exquisite Form salesman told you in connection with 
that? A. Well, he brought out the point where it would be a wonderful 
selling point, which it is, and having the bras all in this one cabinet, and 
as long as I buy almost that much each period -- not quite that much, so 
that I bought maybe another ten dozen in order to fill it. 

Q. I see. But you understood, or did he tell you, that you had to buy 
enough bras to fill it in order to receive the bar? A. Well, he said you 
had to buy a certain amount of bras. I mean, it runs around thirty dozen. 

Q. And the certain amount was enough to fill this rack, is that 
correct? A. That is right. 

HEARING EXAMINER PIPER: Is that the same thing as we have in 
evidence as an exhibit ? 

MR. DIAS: No, sir, this is a different thing. The piece in evidence 
is just a little wire rack that holds possibly two dozen. 

HEARING EXAMINER PIPER: Sits on the counter. 

MR. DIAS: This, as I understand, is almost as large as this desk 
before you, and holds upwards of thirty dozen. 

By Mr. Dias: 

Q. One other question. You stated that it is not your store policy 
to accept push money for your salespeople. Did you tell the Exquisite 
salesman that that was your store policy? A. Well, I didn't have to tell 
him. It never came up with the question of giving me push money. 

MR. DIAS: That is all. 
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RECROSS-EXAMINATION 
By Mr. Dawkins: 

Q. On this bra bar that you received from Exquisite Form, did the 
salesman explain to you that there were different sizes of floor bars that 
were available? A. Yes, he did. 

Q. And that you might take your choice? A. Yes, I could have had 
a smaller one, or any size I want. 

HEARING EXAMINER PIPER: Was that the biggest one? 

THE WITNESS: I think I got the biggest one. 

By Mr. Dawkins: 

Q. Was the one that you took in general accord with the olime 
of Exquisite Form bras that you normally handled? A. Yes, just fit 
everything that I sell, all the numbers that I sell. 

Q. And you have continued to use this bra bar by purchasing more 
bras that you might desire and placing them in that? In other words, it 
was not a use for the thirty dozen that you originally purchased, but it 
has had a continuing use by you? A. Oh, I have been using it, yes, right 
along. 

MR. DAWKINS: Thank you, sir. That is all. 

FURTHER REDIRECT EXAMINATION 

By Mr. Dias: 

Q. Which raises just one additional question. You mentioned that 
there are smaller size bars than the one that you took, is that correct ? 
A. Yes. 

Q. Did each of the smaller also have a certain quantity or require 
the purchase of a certain quantity to obtain that bar? A. I imagine the 
smaller bars, you would buy less bras. 

Q. But in order to receive the rack, you had to buy a certain 


quantity of bras to fit the particular rack, is that correct? A. That 


is right. 
* 
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S. CARL MARK, was thereupon called as a witness for the Commis- 

sion and, having been first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Dias: 

Q. Will you give us the name of your firm and business address, 
please? A. The name of the firm is Swern and Co., a New Jersey cor- 
poration trading as Lit Brothers. 

Q. Trading as Lit Brothers. I see. And your address? A. South 
Broad and Front Streets, Trenton. 

Q. Will you describe your position? A. Iam president of the 


corporation. 

Q. And how long have you had that position? A. Since March of 
1954. 

Q. I see. And Lit Brothers, will you tell us what type of store 


that is? A. General department store. 

Q. I see. Among other things, do they carry bras? A. Yes, sir. 

Q. And during the years, has the store purchased Exquisite Form 
bras? A. Yes. 

* * * * * 

Q. Have you been dealing with Exquisite Form during the 
years 1955, 1956 and 1957? A. Yes. 

* * * * *! 

Q. And did your records show the receipt of cooperative advertis- 
ing from that manufacturer ? A. Yes. 

Q. And can you tell us what the records show, please? A. The 
record shows in 1955, two ads. Do you want me to read these specifical- 
ly by day and insertion ? 

Q. Please, if you will. A. An ad in the Trentonian on Thursday, 
July 21, 1955, twenty-inch ad, and one in the Trenton Times on September 
18, 1955. That isa forty-four inch ad. 


* * * * 


Q. Do your records show the total cost of both ads? 


* * * * * 
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RECROSS-EXAMINATION 
By Mr. Dawkins: 

Q. On this bra bar that you received from Exquisite Form, did the 
salesman explain to you that there were different sizes of floor bars that 
were available? A. Yes, he did. 

Q. And that you might take your choice? A. Yes, I could have had 
a smaller one, or any size I want. 

HEARING EXAMINER PIPER: Was that the biggest one? 

THE WITNESS: I think I got the biggest one. 

By Mr. Dawkins: 

Q. Was the one that you took in general accord with the veuiaie 
of Exquisite Form bras that you normally handled? A. Yes, just fit 
everything that I sell, all the numbers that I sell. 

Q. And you have continued to use this bra bar by purchasing more 
bras that you might desire and placing them in that? In other words, it 
was not a use for the thirty dozen that you originally purchased, but it 
has had a continuing use by you? A. Oh, I have been using it, yes, right 
along. 

MR. DAWKINS: Thank you, sir. That is all. 

FURTHER REDIRECT EXAMINATION 

By Mr. Dias: 

Q. Which raises just one additional question. You mentioned that 
there are smaller size bars than the one that you took, is that correct ? 
A. Yes. 

Q. Did each of the smaller also have a certain quantity or require 
the purchase of a certain quantity to obtain that bar? A. I imagine the 
smaller bars, you would buy less bras. 

Q. But in order to receive the rack, you had to buy a certain 


quantity of bras to fit the particular rack, is that correct? A. That 


is right. 
* 
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S. CARL MARK, was thereupon called as a witness for the Commis- 

sion and, having been first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Dias: 

Q. Will you give us the name of your firm and business address, 
please? A. The name of the firm is Swern and Co., a New Jersey cor- 
poration trading as Lit Brothers. 

Q. Trading as Lit Brothers. I see. And your address? A. South 
Broad and Front Streets, Trenton. 

Q. Will you describe your position? A. Iam president of the 
corporation. 

Q. And how long have you had that position? A. Since March of 
1954. 

Q. I see. And Lit Brothers, will you tell us what type of store 
that is? A. General department store. 

Q. I see. Among other things, do they carry bras? A. Yes, sir. 

Q. And during the years, has the store purchased Exquisite Form 
bras? A. Yes. 

* * * * * 

Q. Have you been dealing with Exquisite Form during the 
years 1955, 1956 and 1957? A. Yes. 

* * * * * 

Q. And did your records show the receipt of cooperative advertis- 
ing from that manufacturer? A. Yes. 

Q. And can you tell us what the records show, please? A. The 
record shows in 1955, two ads. Do you want me to read these specifical- 
ly by day and insertion? 

Q. Please, if you will. A. An ad in the Trentonian on Thursday, 


July 21, 1955, twenty-inch ad, and one in the Trenton Times on September 


18, 1955. That isa forty-four inch ad. 
* * * * 


Q. Do your records show the total cost of both ads? 


* * * * * 
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A. The total amount in 1955 was $171.92. That is the total cost 
of the advertising. 
* * * * * 
Q. And how much of that, if any, did Exquisite Form pay? A. 
$126.02. 
* * * * * 
Q. Do your records show the receipt of advertising allowances 
during 1956? 
* * * * * 
A. The total record of advertising placed for Exquisite Form in 
1956 was $76.44 which, since this is the only ad which appeared, we assume 
is for that one insertion. 
Q. And for that, how much did Exquisite Form contribute towards 
that? A. $30.57. 
Q. Do you have the information for 1957? 
* * * * * 
A. All Sunday ads. And they were all in 1957 and they were all in 
the Trenton Times. I will give you the dates and the size of the ads: 
May 5, thirty-inches; June 23, fourteen-inches; August 8, twenty-seven 


inches; September 9, sixteen-inches; November 17, eighty-two inches. 


* * * * sd 


Q. Can you give us the total cost? A. $523.10. 

Q. And how much did you receive from Exquisite? A. Exquisite 
Form was billed $353.34. 

Q. Where is Lit Brothers located in relationship to Nevius- 
Voorhees and Yards, Mr. Mark? A. Well, generally speaking, within 
the downtown area. 

Q. Can you give us roughly the location of yards, for example? A. 
Yards is at the corner of State and Broad Street, which was considered 
the main intersection of Trenton. 

Q. And Nevius-Voorhees? A. Nevius-Voorhees is on East State 
Street, within the block east of State and Broad's intersection. 

Q. Isee. Do you compete with those stores? A. Yes. 
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Q. Do you know of your own knowledge now whether or not Exquisite 
Form has ever offered you the services of a stylist? A. Not of my own 
knowledge. 

Q. Do you know of your own knowledge whether or not Exquisite Form 
has offered you push money for salespeople ? A. I do not know of my own 
knowledge whether Exquisite Form has offered. I have to answer that as 

no, I do not know. 

MR. DIAS: Thank you. That is all. 

CROSS-EXAMINATION 
By Mr. Dawkins: 

Q. Mr. Mark, can you tell us the names of the other principal bra 
lines that are carried in your store? A. Maidenform, Playtex, Lovable. 
I would say those are among the principal lines. 

* * * * * 

ANN M. SELBY was thereupon called as a witness for the Commis- 

sion and, having been first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Dias: 

Q. Will you give us the name of your business and the address, 
please? A. Trading as Ann M. Selby Shop, 541 Hamilton Avenue, Trenton, 
New Jersey. 

Q. Are you the owner of that shop? A. Yes, sir. 

Q. And as owner, do you do the buying of various merchandise? 

A. Yes, sir. 

Q. Incidentally, will you tell us the type store it is? A. I operate 
what is known as a specialty shop. We carry diversified items, dresses, 
sportswear, foundation garments, hosiery, lingerie, slacks and sports- 
wear. 

Q. And it is a retail store, is it not? A. Yes, sir. 


* * * * * 


Q. And can you tell us how long you have been dealing with Exquis- 


ite Form? A. Since I entered business on my own in 1946. 
* * * * * 
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Q. I see. During the course of your dealing with Exquisite, have 
you ever been offered a cooperative advertising allowance? A. Yes, sir, 
that has always been available to retailers. 

Q. Isee. Did the Exquisite Form man explain that to you? A. 
Well, originally, but to be honest with you, I never went into any great 


detail with him because I do very little newspaper advertising. My 


best medium of advertising is window displays and the two-cent postal 
card, which used to be a penny. Direct mail. 

Q. You said, did you. that Exquisite offered you a cooperative ad- 
vertising allowance at one time, is that correct? A. Well, they have 
always had advertising copy available to the retailers, mats and bro- 
chures and anything that I would want. And several times they did send 
through, oh. the little advertising card inserts that you would put in 
direct mail. But since I only used the postal card, I never had any need 
for the others. 

Q. Can you tell us approximately when it was that you first heard 
of their cooperative advertising plan? A. Well, I have been in the retail- 
ing field since 1932, and I was connected with a large department store, 
and at that time, we had occasion to use their mat service and their news- 
paper advertising mats which were available to us. 

Q. You are referring to Exquisite Form? A. Any manufacturer. 

Q. If you will, just restrict your answers to Exquisite Form 
specifically. A. I know they have it too. 

Q. After you opened your store, were you specifically offered a 
cooperative advertising allowance by an Exquisite salesman? A. Oh, 
yes. 

* * * * * 

Q. Did the Exquisite Form salesman know you didn't advertise? 
A. Oh, yes, because I told him. Generally, a store of my size doesn't go 
into newspaper advertising, because the costs are prohibitive. 

Q. When was that in particular, do you recall? A. When I opened 
in '46. 

Q. Isee. After that time, did he discuss cooperative advertising 
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again with you? A. Yes, once in a while we discuss it. Like I say, I 
never prompted the conversation because I have never been interested, 
to be honest with you. 

Q. Do you know what the terms of Exquisite's cooperative ad- 

vertising allowance program are? Has he explained that to you? 
A. No, he didn't. Iam not speaking of the present time, but you told 
me to confine it to '54 to the present time. I can't do that, because to 
be honest with you, I have not discussed it with the salesman. 

Q. During that period. A. That is right. 

* * * * * 

Q. Do you recall premium coupons in connection with Exquisite 
Form? A. Very well. 

Q. You do recall that. And did you receive such items? A. Yes, 
sir. With every purchase, we received a commensurate amount of cou- 
pons which would entitle me to certain very nice prizes which were 
available, but I never did send for the prize. 

Q. Did you receive a catalog book? A. I understand that I did, 
but to be honest with you, I never saw it, because some of the advertising 
mail gets into the wastebasket before I get a chance to look at it. 

Q. Do you recall on how many occasions it was that you received 
these coupons? A. With every purchase. 

Q. Over what period? A. I don’t know the termination of that par- 


ticular campaign, but I think it was probably close to a year. Am I cor- 


rect on that? I don't remember exactly. 

Q. Well, you see, the point is there were two such campaigns. Do 
you recall receiving coupons during two specific, different periods? A. 
Well, if there were two different campaigns, I assumed it was just the 
one. 

Q. One is all you recall, is that correct? A. That is right. 

Q. I think you said that if you received the catalog, you don't re- 
call it? A. That is right. 

Q. But how about your coupons? Do you recall them? A. Oh, I 
have those. I still have them. 
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Q. You don't have them with you by any chance? A. No, sir I don't. 


Q. Do you think you would recognize similar type coupons if you 
saw them? A. I think so. 

Q. I would like to hand you Commission Exhibit 3-G through I and 
ask you if you received that type of coupon. A. Yes, they were similar to 

this. 

Q. Can you state whether or not they were identical? A. I don't 
recall the "Christmas" in there, but it was a card similar to this, and 
it was perforated similar to this. 

Q. Let me hand you Commission Exhibit 4-G to K, and ask you if 
you received that type of card, rather than the Exhibit 3 series. A. Well, 
all I know is that it was a coupon similar to this. Whether it is this exact 
thing, I couldn't say. 

* * * * * 

Q. I see. Has Exquisite Form ever offered you the services of a 

stylist? Do you know what a stylist is, first of all? A. Yes, sir, 
but Iam too small an operator for that service. 

Q. Has Exquisite ever made the offer to you? A. No, because I 
guess he realized I didn't do enough business to warrant it, and that would 
be -- a stylist would be -- confined to the larger department store, where 
they have highly specialized departments in foundation garments. 

Q. Has Exquisite ever offered you any prize moneys or so-called 
push moneys in connection with its products, whereby you would receive 
X-number of cents for each one of its bras that you sold or your sales 
force sold? A. No, sir, unless you might associate the coupons with that. 

Q. No, we distinguish. That is something else. A. No. 

Q. When the Exquisite Form salesman mentioned this cooperative 
advertising, was that at the time when you were also doing post card 
direct mail advertising? A. Yes, sir. 

Q. Did you mention to him the fact that you did direct mail ad- 
vertising rather than newspaper? A. Yes, sir. 

Q. Did you ask him whether or not he would contribute to the cost 
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of that type of advertising? A. Well, that is how the conversation started, 
because if I were then to use the newspaper medium and I were to adver- 
tise the Exquisite Form bra, they would pay for the entire ad. 


* * * * * 


Q. But my question was, did you tell him that you do direct mailing 


in the form of post cards, and did you then ask him if he would contribute 


to the cost of that? A. No, I didn't ask him that. 
Q. And as I gather, he didn't offer that type? A. No. 
x* * * * * 

C. E. JEMISON was thereupon called as a witness for the Commis- 

sion and, having been first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Dias: 

Q. Will you state your name and business address? A. Charles 
E. Jemison, 1048 South Broad Street, and we handle everything in women's 
wearing apparel. 

Q. And the name of the store? A. Mae's. 

* * * * * 

Q. And have you had occasion to buy the Exquisite Form line? 
A. Yes, I have. 

Q. Can you tell us how long you have been dealing with Exquisite? 
A. Not exactly, but I'd say roughly four years, four to five years. 

* * * * * 

Q. During the course of your dealings with Exquisite Form, have 
they ever offered you a cooperative advertising allowance? A. Yes, 
they have mentioned it, but we are sort of out, away from the center 
of town, and we were never able to do enough or get enough transit 
business to pay us for that type of advertising. So we do all direct mail. 
But they have never offered me anything to go along with that. 

Q. In connection with the cooperative advertising allowance, can 
you tell me when it was that they made that offer to you? A. Well, that 
is brought up off and on right along, but usually, when a salesman comes 


in, after he brought it up once or twice, he sort of forgets it because he 
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knows we are not in a position to do it. But we would like to lots of 
times, because every time they run an ad uptown, we lose money, be- 
cause they steal our business. 

Q. Well now, confining your answer to the Exquisite Form people 
-- I am not sure that you are testifying as to your experience with Ex- 
quisite Form alone. A. Exquisite Form alone I am talking about. 

Q. Can you remember the last time that they offered you a coop- 
erative advertising allowance? A. Oh, I would say, to be sure, when they 
first started to do business with me. 

Q. That would be prior to '55, or about '55, is that right? A. That 
is right. 

Q. Thereafter, did the Exquisite Form salesman ever mention co- 
operative advertising allowance again to you? A. No, he hasn't. They 
change quite often, you know. 

Q. Who change quite often? A. The salesmen. 

* * * * * 

Q. I see. How about premium coupons? Do you recall receiving 
anything of that sort? A. Yes, I had a touch of that. In fact, I have one 
box up home now not even unpacked. I looked on it this morning to get 

the date, and there was no shipping date on it sol couldn't get it. 
That is a set of dishes, service for four. 

* * * * * 

Q. Has Exquisite ever offered you the services of a stylist? A. 
Of what ? 

* * * * * 

Q. A stylist, as I understand it, is generally, I suppose, in this 
field, a female employed by the manufacturer to go around and demonstrate 
their wares to the various stores. A. I haven't had that from any com- 
pany I have done business with at all. 


Q. How about prize moneys or push moneys? A. Never. 


Q. From Exquisite? A. Never prize money. The only prize 


money happened -- and it wasn't money -- last week or the last ten 
days, from Exquisite Form, for making the purchase of over $100 which, 
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the one I just mentioned a few minutes ago, they gave me bras covering, 


would be the same as a cash allowance for $6. That is the first time 
that has ever been done. 

Q. You mean you received free goods with the purchase of so 
many? A. That is something new they have. Yes, with the purchase of 
so much, they give you so much merchandise free. 

* * * * * 

Q. You have heard of the stores of Nevius-Voorhees and Yards and 
Lit Brothers, have you? A. Acquainted with them all. 

Q. And do you consider yourself in competition with those? A.I 
should say. Every ad they put in the paper takes business out of our 
place, because we can't afford it, we don't do that business to afford the 
advertising. They will even tell us when and what to do, even though we 

can't advertise, and we daren't let the merchandise out one day 
ahead of Lits or any of the rest of them. We have got to put their sale 
merchandise on the day they promote. 

Q. Who tells you that? Exquisite? A. They send mail right with 
it; all of them, All of them do the same thing. 

MR. DIAS: I have nothing further. 

CROSS-EXAMINATION 
By Mr. Dawkins: 
* * * * * 

Q. Have you been offered by Exquisite Form salesmen point -of- 
sale display materials, such as counter cards and bust forms and display 
racks? A. No display racks. In fact, you see, our business, to make 
this clear, it isn't like uptown, if we had the transit and the people come 
in and pick off of those racks. But we have to sell people. I mean, when 
they come in we have got to take it out and show it. They don't walk 
around, look around and pick it up. And that is why we don't go in for 
display racks. But I have had them on a smaller scale, and they have 
never worked out for us. 

Q. So you are not interested in a display rack? A. Not to pay any 
money for it. Usually they want a little money for it. 
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Q. You have received counter display cards? A. Not to any great 
extent. Half of it I wouldn't even put up in the store. It is so cheap, I 
mean, I wouldn't put it up. I wouldn't have my walls plastered with some 
of the stuff they give out. 

* * * * * 

Q. With respect to the use of a stylist, a stylist has been defined 

in this case, I think, as one who is sent by the manufacturer to a 
store for clerk education, as to the features of the particular manufac - 
turer's merchandise, teaching clerks how to do customer fitting, and 


various things of that kind. Would you have any use in your store for a 


person of that kind? A. For a help to the clerks, yes, I would say that 


would be a lot of help, but I have never been approached on that. 

Q. By anyone? A. By any company. 

Q. Have you been offered cooperative advertising by bra manu- 
facturers in addition to Exquisite Form? 

MR. DIAS: I object. 

HEARING EXAMINER PIPER: Don't answer that. Objection sus- 
tained. 

By Mr. Dawkins: 

Q. Mr. Jemison, I believe you testified that at least early in your 
business connection with Exquisite Form, that cooperative advertising 
allowances were offered to you by the Exquisite Form salesman? A. That 
is right. 

Q. Can you remember whether or not there has, subsequent to that 
time, been mentioned to you by any Exquisite Form salesman, the avail- 
ability of cooperative advertising? A. I have had less talk from them. It 
is mostly other companies. Less talk and less help. Now, I mean this. 
Less from them than any other company I do business with. 

Q. It is then your answer that as far as you recall, there have not 
been subsequent offers? A. Not that I recall. 


* * * * 
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RAMONA ALBANESE resumed the stand and testified further as 
follows: 
FURTHER CROSS-EXAMINATION 
By Mr. Cassedy: 
* * * * * 

Q. You testified, Miss Albanese, in your previous testimony about 

Exquisite Form Brassiere Company furnishing a stylist. A. Yes. 
* * * * * 

Q. What date or approximate date did Exquisite Form Brassiere 
Company furnish to your store a stylist? A. The exact date was November 
13th, 1957. Miss Pearl Ringel. 

Q. Is that the only time that Exquiste Form Brassiere Company 
furnished to Tepper's the services of a stylist? A. Yes. 

* * * * * 

Q. But particularly in that case? I want to know if the cooperative 
advertising at that time included reference to the use of the stylist? A 
Yes. 

Q. And Tepper's paid part of the cost of that advertising and Ex- 
quisite Form paid part of the cost of that advertising? A. Right. 


* * * * * 


Q. Miss Albanese, what competing manufacturers of brassieres, 


that is, competitors with Exquisite Form, also furnished to Tepper's the 


use of stylists? 
* * 
MR. DIAS: Thank you. 
A. We had stylists from Bali Brassiere Company, Warner Broth- 


ers and Revelation. 
* * 


° 


By Mr. Cassedy: 
Q. You mentioned Bali Brassiere Company, Incorporated, the 
Warner Brothers Company and Revelation Brassiere Company as three 
brassiere manufacturers that did furnish stylists to Tepper's? A. Yes. 
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Q. Did Maiden Form Brassiere Company also -- A. Yes, I forgot 


to mention it. 
* * * * * 

Q. Can you tell me approximately when the stylists were furnished 
by these brassiere manufacturers to your store? A. No. I do not have 
those records with me. 

Q. Do you know whether it was prior or after the time when Exquis- 
ite Form furnished the stylists to your store? A. Prior and after. 

* * * * * 

Q. May I make that a little clearer. Did Bali Brassiere Company, 
Incorporated furnish stylists to Tepper’s during the years 1955, '56 and 
‘57? A. Yes, they did. 

Q. Did Maiden Form Brassiere Company likewise furnish stylists 
to Tepper's during the same years? A. Yes, they did. Now, I don't re- 
member what particular years or whether there were two years there 
or not, but they did provide, yes. 

Q. Did Warner Brothers Company furnish stylists to Tepper’s 
during the same three years? A. Yes, they did. 

Q. Did Revelation Bra Company furnish stylists to Tepper's during 
the same years? A. One of the years, yes. 

Q. And all four furnished stylists to Tepper’s prior to the time that 
Exquisite Form furnished the stylists to Tepper's? A. Yes. 

* * * * * 
REDIRECT EXAMINATION 

By Mr. Dias: 

* * * * * 

Q. But my question related mainly to the stylist. The stylist 
herself, aside from the cooperative advertising, you have to do nothing 
in particular to get the stylist, is that correct? A. No. We do not. 

* * * * * 

Q. Let's take Bali as an example. Does Bali come to you and 
offer you the services of a stylist? Do they explain to you that they 
have a stylist available for use in your store? A. Well, I usually have 


to ask any one of them. 

Q. And that's true of Maiden Form, Warner, Revelation?, A. Yes, 
I have had to request. : 

Q. And Exquisite Form also? A. That's right. 

* * * * * 

Q. In connection with these four competitors, Bali, Maiden Form, 
Warner and Revelation, I am a little bit confused as to when you had those 
representatives from those companies? You said some prior and some 
subsequent to the time that you had the Exquisite Form stylist, is that 


correct? A. Yes. Mr. Dias, we have stylists every year from the dif- 


ferent companies. 

Q. Well, before we get to that, can you tell us which of these four 
competing firms furnished the services of a stylist prior to the time that 
Exquisite Form furnished one? A. Well, I could not -- I don't know the 
dates. Therefore, I would not be able to commit myself but I know I have 
consultants from those companies -- 

Q. All of them? A. Well, Revelation I statedI had one year. Now, 
which year it was, I don't know. 

Q. Wal, is there anyone of those four that you -- whose stylist -- 
whose services of whose stylist you used subsequent to the time -- A. 
Before? 

Q. No, after Exquisite Form. A. Well, I know I had Warner because 
I had them every year. 

Q. So in other words, you have had Warner before Exquisite and 
after? A. That's right. 

Q. How about Maiden Form, can you tell us about that? A. I know 
I had them before. 

Q. But you don't think you had them afterwards or you don't know? 
A. No, perhaps not. 

Q. Maiden Form prior to but not subsequent to the time of the Ex- 
quisite Form stylist? A. Before, yes. 

Q. How about Bali? A. I can safely say before also. 

Q. Only before. Not afterwards? A. After this 1957 date you mean? 
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Q. Of the Exquisite Form stylist, yes. 
* * * 

A. Yes. 

Q. And how about Revelation? A. Also before. 

Q. So that of the three -- or of the four, rather, there was only 
one that you had before and after, is that correct? A. Yes. You see, 
not knowing these dates, I am not sure too of the exact dates of these ads 
that I have had with these companies. 

Q. DoI understand that if a company will not give you a stylist, 
you just won't purchase from them, is that correct? A. No. That is 
not correct. 

Q. You mean whether Exquisite or Maiden Form or any of them 
give you the services of a stylist, you would still buy the line, is that 
correct? A. Of course. 

* * * * * 
HARVEY ROSENBAUM resumed the stand and testified further 
as follows: 
FURTHER CROSS-EXAMINATION 
By Mr. Cassedy: 
* * * * * 

Q. Are you also a customer of and purchasing from other manufac- 
turers of brassieres? A. Yes, sir. 

Q. What are some of the competing manufacturers, that is, com- 
peting with Exquisite Form? A. Well, we have Maiden Form, we have 
Fornmfit. 


* * * 


Q. Any others? A. Warner Bros. 
* * * * * 
Q. During the years that you have purchased from them, have 
the use of stylists been available to and actually in your store from 


these competing manufacturers? A. From some. Not all of them. 
* * * * * 
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Q. Did Exquisite Form furnish to your store the use of a stylist ? 


A. Yes, they have. 

Q. Do you know when that was? A. October 14th, 15th and 16th of 
1957. 

* * * * * 

Q. Prior to that time have any of these competitive manufacturers, 
that is, competitors of Exquisite Form furnished your store with the 
use of a stylist? A. Yes, they have. 

Q. Can you name some that have? A. I can definitely say that 
Formfit has. Formfit Company. Or that Perma-Lift or A. Stein Company 
has. Those two I know definitely. 

* * * * * 

Q. Let us say when you got the use of the stylist from Formfit 
Company and A. Stein and Company, did you at the same time have 
cooperative advertising that referred to the use of the stylist? A. Yes, 
sir. 

Q. And your company, Rosenbaum Brothers, paid for a portion of 
that advertising and these two companies in their separate instances 
paid for part of the advertising? A. Yes, sir. 

Q. Is that also a common practice in the brassiere industry? A. 

I believe it is. 
* * * * * 

Q. In addition to the cooperative advertising that I asked you about, 
the Formfit Company and A. Stein and Company, when you had the stylist, 
the same practice occurred when you had the stylist from Exquisite Form, 
did you not? A. Yes. 

Q. You then had cooperative advertising? A. That's right. 

Q. And Exquisite Form paid for a portion of it and your company 


paid for a portion? A. That's right. 
* * * 


132 


REDIRECT EXAMINATION 
By Mr. Dias: 


Q. Do you recall the terms and conditions in connection with the 


furnishing of stylists by Exquisite Form? A. I can't say definitely but 


the usual practice is a fifty percent advertising allowance. 


Q. Do you have to buy any given quantity of merchandise? A. No, 


* * * * * 


Q. Can you tell us approximately when you had those ads with Form- 
fit and Perma-Lift -- rather, the stylist with Formfit and Perma-Liift ? 
A. I can't give you any definite information but we have had them for 
years. It was nothing new to us to have these stylists. 

* * * * * 

Q. Since you have only received these stylists from Formfit, 
Perma-Lift and Exquisite, are you dropping all the other lines of bras 
that you have? A. Dropping them ? 

Q. Yes. A. No. 

Q. Were your purchases from Exquisite Form predicated on their 
granting you the use of a stylist? A. No. 

Q. You buy them whether you got a stylist or not? A. That's right. 

* * * * * 
MAX SOBEL resumed the stand and testified further as follows: 
FURTHER CROSS-EXAMINATION 
By Mr. Cassedy: 
* * * * * 

Q. And did other manufacturers competing with Exquisite Form 
sell brassieres to you? A. Yes. 

Q. Did any of these companies ever offer or furnish to you the 
services of a stylist? A. No. 

Q. None of them ever did? A. None ever did. 


* * * * 
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JOHN CURRIER was thereupon called as a witness for the Re- 
spondent and, having been first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Cassedy: 
Q. Will you state your name, please, sir? A. John Currier. 
Q. Mr. Currier, I understand you are appearing as an officer and 
representative of Maiden Form Brassiere Company? A. As a repre- 


sentative and as an officer. 
* * * * * 


Q. During the years 1955, 1956 and 1957, did Maiden Form Bras- 
siere Company sell the product known as brassieres? A. Yes. 

Q. You manufacture and sell that product? A. Yes. 

Q. Did you do so in competition with Exquisite Form Brassiere 
Company, Incorporated? A. Among others, yes. 

* * * * * 

Q. Among those other manufacturers, is Bali Brassiere Company, 
Incorporated one of them? A. Yes, sir. 

Q. Is Lady Marlene Brassiere Corporation one of them? A. Yes. 

Q. Is Lily of France, Incorporated another manufacturer? A. Yes. 

Q. Peter Pan Manufacturing Company or Peter Pan Foundations, 
Incorporated, is that another one? A. Yes. 

Q. International Latex Corporation and Playtex, Incorporated. I 
understand those two are together. Is that another one of the manufactur - 
ers? A. Yes. 

Q. Formfit Company, is that another one? A. Yes. 

Warner Bros. Company, Incorporated? A. Yes. 


Q. 
Q. Lovable Brassiere Company, Incorporated? A. Yes. 
Q. 


Artistic Foundations, Incorporated or Flexees, Incorporated, 
is that another one? A. Yes. 
Q. Perma-Lift is a trade name used by A. Stein and Company. 
Is that another manufacturer competing among those that you have 


named? A. I know of it as Stein. 
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Q. That is one of the competitors, isn't it? A. Yes. 

Q. Is Jantzen, Incorporated another one of the manufacturers ? 
A. Yes. 

Q. Is Sarong, Incorporated still another one? A. Yes. 

Q. Now, with respect to all of those that I have named and including 
Exquisite Form Brassiere Company, Incorporated, are all of those accord- 
ing to your information competing in the manufacture and sale of bras- 
sieres? A. Yes. 

Q. And competing with Maiden Form Brassiere Company, your 
company? A. Yes. 

Q. Mr. Currier, does your company engage in the sale of brassieres 
in the trade areas referred to as Paterson, New Jersey; Plainfield, New 
Jersey; Trenton, New Jersey and Baltimore, Maryland? A. Yes. 

Q. You sell in all of those places, do you? A. We sell in those 
areas. 

Q. Inthe sale of brassieres by your company, do you use -- did 
you use and have you used during the years 1955, 1956 and 1957 what is 
known as stylists? 

* * * * * 

A. I do not recollect whether we used stylists in those areas in 
that period. 

Q. Mr. Currier, is it not true that your company does use stylists? 
A. It is true. 

Q. And has used stylists over quite a number of past years? A. 
Yes. 


* * * * * 


Q. Would your records show as to whether or not stylists had 


been used in those areas during the years 1955, '56 and'57? A. It's 


possible they do. I qualify that because I frankly do not know whether 
there is a record in existence for that period as to where our stylists 


were. 
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Q. Are you familiar, Mr. Currier, with the use by your company 
in those areas, that is, Plainfield, Paterson, Trenton and Baltimore, 
during 1955, 1956 and 1957 of cooperative advertising, premiums, point- 
of-sale displays, bra bars and counter merchandise ? 

* * * * * 

A. Iam acquainted, as I understand your question, with the use 
of the several promotional tools that you mentioned to the extent that we 
used it. 

Q. Do you know that you used all of those during those years? A. 

No, I do not. 

Q. Do you know that you used some of those items during those 
years? A.I do. 

Q. Can you tell us which ones you used? A. Cooperative adver- 
tising, bra bars. What else did you mention? 

Q. Point-of-sale displays. A. Yes. 

Q. Bust forms? A. Yes. 

Q. Counter merchandisers? A. Yes. I assume you mean wire 
racks. 

Q. Yes. Where they are displayed to the public. 

Did you use premiums or a premium plan of any kind? A. Not to 
the best of my knowledge. 


Q. Bra bars was a term that I learned recently. Did you use those? 
A. We did. 
Q. Ihave already previously asked you about stylists and you 


said you did use stylists. A. Not that I recall in those areas. We did 
use stylists. 

Q. In general, you do know you used stylists? A. In general, 
right. 

Q. But you don't identify the places that I gave you during the years 
I named? A. That is correct. 

Q. Mr. Currier, subject to the Hearing Examiner's ruling, will you 


describe the terms of your cooperative advertising plan. And if you can, 
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if it's changed during those three years, from1955 and '56 and '57, I 


would like to indicate the changes. 
* * * * * 

A. Well, I will start with 1955, January. We were then ona fifty 
percent basis, meaning that we paid fifty percent of the store's cost for 
cooperative ads. That continued until June, 1955, at which time, to be 
effective for the second half of the year, in addition to our standard 
cooperative advertising agreement form which called for fifty percent, 
we instituted a supplementary agreement form and procedure under which 
for continuity, we would pay seventy-five percent to all stores meeting 
that continuity requirement. 

Q. What was that continuity requirement? A. That their ads be 
-- in the six-month period that there were four ads and that they be four 
hundred lines each. 

January '56 we abandoned the supplementary plan which called for 

seventy-five percent and returned to our -- we simply abandoned 
the seventy-five and worked solely with the continuing fifty percent plan. 

In June, 1957, we reinstituted, in addition to our regular fifty per- 
cent plan, the supplementary plan calling for seventy-five percent. On 
the same terms. 

Q. As previously? A. Used. Right. 

Q. In other words, four hundred lines? A. And four ads. 

Q. And four ads. That would have to be in a six-month period? 
A. Ina six-month period. 

Q. Did that continue throughout the year '57? A. That was started 
in the middle of '57 and continued for the balance of the year. 

Q. Going backward to the first part of 1955, when did your fifty 
percent plan begin? A. That had been in practice all the years that I 
know, which started with January, 1952. And it had been in prior opera- 
tion before that. 

Q. What was that fifty percent plan at that time? I mean, what 
number of lines and number of ads were required? A. There was no 


provision for number of lines or number of ads. 
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Q. Simply fifty percent of the advertising that the customer 
made and made proof of to you? Was he unlimited as to the number of 
ads? A. No. 

* * * * * 

Q. When the changes were made in your cooperative advertising 
program, did you at that point make the changes on the contract that 
would be made with your customers and then give that new contract to 
all customers? A. Each time the provisions have been changed, they 


have been prepared in printed form and disseminated to the customers. 


Q. You have all size customers, don't you? You sell department 


stores and chain stores and the small "mom" and "pop" stores, So to 
speak? A. That is correct. 

Q. Did the small stores use cooperative advertising under your 
program? A. Many did. Just as many large stores did. 

* * * * * 

Q. Mr. Currier, I will ask you to state, if you know, whether or 
not the Dun and Bradstreet report shows net sales of Maiden Form 
Brassiere Company, Incorporated for the years 1955, 1956 and 1957 
were all in excess of thirty million dollars. A. Your question is, dol 

know if Dun and Bradstreet report so states? 

Q. No. If you know whether or not that is correctly stated in Dun 
and Bradstreet's report and you can look at it if you want to. A. It's 
my impression that that is not correct. 

Q. Will you give us your impression of what is correct? A. That 
at least in one of those years it was under thirty million. 

Q. Will you state which year? And approximately what it was? 
A. The first year is '55? 

Q. Yes, sir. These are given as of the end of the year, the last day 
of December. A. I seem to recall, I recall that '55 was in the neighbor - 
hood of twenty-eight million or possibly twenty-eight, five. 

Q. Twenty-eight million, five hundred thousand? A. Yes. 

Q. You mean then the sales increased to thirty or more in '56 
and in'57? A. Iam not sure of the figures. I don't have them with me. 
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Shall I say this. Our sales have been approxinn tely in that neighborhood 
for the three years. 
* * * 

MR. CASSEDY: Just one minute. 

If your Honor please, that is all I want to ask the witness except 
with respect to the use of stylists in the particular localities in the year 
1955, 1956 and 1957 and if the witness will get that information and come 
back, either today or Friday, I would -- I request it. Otherwise, I hate 


to go through the trouble and troubling you to ask for your records when I 


simply want that one fact. 

THE WITNESS: Is this an answer to your question? It is possible 
that stylists were actually scheduled in those areas in those years. My 
sole consideration in not saying that they were is that I am not sure they 
were, And I have told you that we did use stylists. 

HEARING EXAMINER PIPER: No, I don't -- well, that's up to 
counsel. 

By Mr. Cassedy: 

Q. I want a positive statement. We have a matter here in which we 
claim we are meeting competition and frankly, we want to show we were 
meeting your competition in that regard and it's a very important point 
and I'd like to have your answer to that point specifically. 

HEARING EXAMINER PIPER: Maybe I can help, I don't know. 

I gather from your answers, Mr. Currier, that you have what one 
might call a staff of stylists, regularly employed? 

THE WITNESS: We did. 

HEARING EXAMINER PIPER: That you move around from place 
to place and therefore, you don't know exactly where they were at any 
given time? 

THE WITNESS: That's right. 

HEARING EXAMINER PIPER: Would not your records show, however, 
where they were on specific dates? 

THE WITNESS: Yes, they would. Providing those records, which 
are nothing more than schedules, are still around. 
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HEARING EXAMINER PIPER: That isn't very long ago. After all, 
one of the years is last year. 

THE WITNESS: Again, we can tell, Iam sure, by checking. 

HEARING EXAMINER PIPER: That's what he wants. 

MR.HEPPEN: If your Honor pleases, I think if the witness can be 
excused, he and I -- we will make some telephone calls and it's possible 


that we may be able to get some information that might be helpful. 

HEARING EXAMINER PIPER: I think that's the way to expedite it. 

MR, HEPPEN: We will try it. 

HEARING EXAMINER PIPER: Still today you mean? 

MR. HEPPEN: Yes. 

MR. CASSEDY: I hate to be that troublesome, Mr. Heppen, but I 
want it. 

MR. HEPPEN: If he can get it for you, we certainly shall. 

HEARING EXAMINER PIPER: Do you want to defer cross until 
they do that or do you want to go ahead with cross now? 

MR. DIAS: Well, I think it might expedite things if they were to 
go ahead and make their calls now. It won't take more than five or ten 
minutes to make the calls. 

HEARING EXAMINER PIPER: You will have to come back then because 
he will want to ask you some questions on cross-examination, too. We will 
take a brief recess right now. 

(A short recess was taken.) 
HEARING EXAMINER PIPER: The hearing will be in order. 
By Mr. Cassedy: 

Q. Mr. Currier, have you found out the information that I asked 
you about with respect to stylists? A. Yes. The records don't seem to 
be at hand but I do have confirmation from people in our office that on at 
least two occasions we were in the areas you mentioned with stylists. 

MR. DIAS: Your Honor, I will have to object to that type of testi- 

mony as purely hearsay. I don't know what that type of information 
is based on or anything else about it. I don't see how you can accept that. 

MR, CASSEDY: May I ask a question before you rule? 
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HEARING EXAMINER PIPER: Yes. 


Q. Mr. Currier, is this information you received from people under 


your supervision and control and from whom you would get such information 
in the regular course of business? A. Yes, it is. 

HEARING EXAMINER PIPER: I will overrule the objection. 

Q. Now will you tell us what your information is with respect to 
use of stylists during the years 1955, '56 and '57 in Plainfield, Paterson 
and Trenton, New Jersey and in Baltimore, Maryland? A. The two stylist 
appearances that are actually recollected in this case are in Plainfield 
and in Paterson. 

HEARING EXAMINER PIPER: Do you know when? 

THE WITNESS: No, I don't. 

HEARING EXAMINER PIPER: Not even what year ? 

THE WITNESS: In answer to your question, our records are all in 
our Bayonne, New Jersey storage prior to the year 1958. 

HEARING EXAMINER PIPER: You can't even say which year? 

THE WITNESS: No. It's in that period. I don't know what the dates 
are. 

I would add, if I may, this, that we eliminated our stylists as of 
June, "57. 

HEARING EXAMINER PIPER: So it must have been before then, is 
that what youmean? 

THE WITNESS: It would have been before that. 

By Mr. Cassedy: 

Q. For how many years prior to these years that I have named 
has your company used stylists? A. For how long prior to this period? 

Q. Yes, sir. A. We had one stylist from January '52 until, I believe, 
it was 1954, at which time we hired another one. 

Q. During that time that you used stylists, you had that stylist, of 
course, to go to certain store customers and aid that store, did you not? 
A. That is correct. 

Q. Can you tell us what the stylists did? What's the nature of a 
stylist? A. She worked on a plan whereby she went to a city, appeared 
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in one store to work directly with the saleswomen, to train them, to feed 
back information to us on how our merchandise was selling and to visit 


the other stores in the town offering suggestions and help, where possible. 


Q. And your company paid for the services of the stylist, did it not? 


A. It did. 

Q. I mean, the customer store didn't pay for it? A. That is correct. 

Q. Didn't pay for any part of it? A. That's correct. 

MR. CASSEDY: That's all I care to ask this witness. 

CROSS-EXAMINATION 
By Mr. Dias: 
* * * * * 

Q. Do you recall all the companies that you named. How does 
Maiden Form rate among those companies? Is Maiden Form the leader 
in the industry? A. Maiden Form is the largest. 

* * * * * 

Q. DidI understand you correctly when you stated that you discon- 
tinued the use of stylists in June of '57? A. We eliminated three of the 

four by putting them into sales territories. The fourth, rather than 
let her go or fire her, we decided to switch into training schools. 

* * * * * 

MIKE STEIN was thereupon called as a witness for the Respondent 

and, having been first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Cassedy: 

Q. Will you state your name? A. Mike Stein. 

* * * * * 

Q. What position, if any, do you hold with Bali Brassiere Company, 
Incorporated? A. Secretary and treasurer. 

Q. How long have you held that position? A. Eight years. 

Q. You were in that position then in 1955, 1956 and 1957? A. 
That's right. 

Q. During those three years, Mr. Stein, did your company manu~- 
facture and sell brassieres? A. Yes. 
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@. And over what territory? A. The United States. The entire 
country. 

Q. During those same three years, did you compete with many of 
the other manufacturers of brassieres throughout the United States ? A. 
Well, the obvious answer to that would be yes. We compete at different 
levels in different ways. 

Q. You sold to retail outlets, I take it? A. Yes. 

Q. And many other manufacturers also sold brassieres to retail 
outlets? A. That is correct. 

Q. I want to name a number of them. First, Exquisite Form Bras- 
siere Company and if you did compete with these that I name, will you 

indicate? A. Yes. But competition at this level in our kind of 


thing, we compete in certain of our items with certain of their items. 


Q. Iam naming brassieres only. A. Yes. Even within the bras- 
siere line. I don’t guess that's relevant to this discussion. 

Q. You mean you make grades of brassieres? A. No. We make 
certain types of brassieres and they make certain types of brassieres 
which we do not make. As far as those prassieres, we do not compete. 

Q. Are they separated into classes price-wise or material-wise? 
A. They could be material, they could be price, they could be type. 

Q. Well, would you mind naming some of the companies with whom 
you did compete in the sale of brassieres of the same type, material- 
wise and price-wise? A. Well, Exquisite Form would be one of them in 
a certain area. 

Q. Name the area, please, sir. A. Well, for example, if they have 
a $3.95 bra of a specific type, like the padded bra, we have a $3.95 padded 
bra, we would compete with them. 

Q. I was thinking of geographical area. You meant throughout the 

country? A. That's right. I was talking about something else. 

* * x* * * 
Q. Mr. Stein, during 1955, 1956 and 1957, did Bali Brassiere 
Company, Incorporated use stylists in the promotion of the sale of 


its brassieres? A. Yes, we did. 
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Q. To what extent did you use stylists during that period? A. 
What do you mean by the question ? 

Q. Well, in geographical area. A. They were used all over the 
country. 

Q. Can you tell us how many you used during those years? A.I 
think it was four or five. Probably four. 

Q. Will you describe generally what the stylists did? A. The 
stylist solicited a store for a certain period of time, usually a week or 
a half-week if there were fewer salesgirls. Her main function was to edu- 
cate the sales people in the store, during that period on the fitting charac- 
teristics of our line. 

Q. You say the stylist would go to one store for what period of 
time? A. Well, the period of time would vary but it would be anywhere 
from two or three days to a week, depending on the size of the store or 
that is, rather, the number of salesgirls in the corset department. 

Q. Now, did your company pay for those services that you furnished 
the customer? A. Yes, we did. You mean the stylist's salary? 

Q. Yes. A. That's right. 

Q. The customer did not pay for such services? A. No, they did 
not. 


Q. Mr. Stein, do you know whether or not your company furnished 


the services of stylists to customers of your company in Plainfield, New 


Jersey, Paterson, New Jersey, Trenton, New Jersey or Baltimore, 
Maryland during those same three years? A. We did. I know definitely 
in some of those instances. I am not sure whether we have accounts in 
all of those places but we did in Baltimore, for example, or Trenton. I 
know that for a fact. 

Q. Do you know about Plainfield? Whether you did there or not? 
A. No. Iam not certain about that. 

Q. You are not sure about Plainfield? A. No. 

Q. But you do know that you did furnish stylists throughout the 
country at various points and at various times during those years? A. 
Yes. 
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Q. When you furnished a stylist to these stores, Mr. Stein, first I 
will ask you, did you use cooperative advertising in connection with these 
stores in which the stylist was advertised? A. Yes. Not in all cases but 
in most cases. 

Q. In most cases, when the customer had the benefit of the stylist, 
you would say there was cooperative advertising? A. Yes. 

Q. What was the -- what were the terms of that advertising? What 
portion did you pay and what portion did they pay and how many lines and 
soon? A. Well now, you are talking about -- it's a big question. You 
are talking about '55, '56 and '57. 

Q. Yes, sir. A. The terms varied during those years. AsI recall, 
the FTC code was promulgated in December of '55, is that correct? Iam 
not positive about that date. 

Q. Well, it was being promulgated. That is, the Trade Practice 
Rules. I think it came out the first of 1956. A. Well, something like that. 
So if you are covering '55 and '56, then we are perhaps talking about two 
different things. Originally and basically we paid fifty percent of the cost 
of the ad. After the FTC Rules and certain interpretations which followed, 
this new element of production costs was introduced and so we paid fifty 
percent of the space and fifty percent of the production cost. 

Q. Iam confused. What is production cost? A. Iam confused, too. 
I think it's generally conceded that production costs represent a factor 
charged by the store to cover their cost of producing a given ad. That 

would include artwork, copy, whatever engravings were required 
and so forth. The mechanical make-up of the ad. 

Q. You are separating that from the publisher's charge for the ad, 
is that what you mean? A. That's right. 


Q. Mr. Stein, during the years I have asked you about, 1955, '56, 


and '57, did your company use for promotion of the sale of its brassieres 
what is called cooperative advertising? A. Yes. 
* * * * * 
Q. Did you use cooperative advertising during those three years 
throughout the United States? A. Yes. 
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Q. Did you also use what is called point-of-sale displays? A. Yes, 
we did. 

Q. Did you use bust forms? A. Yes. 

Q. Did you use bra bars? A. No. 

Q. Did you use counter merchandisers? A. Like counter cards 
you mean? 

Q. Iam not technical. A. Well, merchandisers is a technical phrase. 
If you are talking about -- 

Q. Something that displays the product. A. Display forms off 
which merchandise was sold, like package racks and stuff like that, the 
answer would be no. 

Q. Did you use a premium plan? A. No. 

Q. With respect to your cooperative advertising, what were the 


terms of your advertising program? A. You are covering the three years? 


Q. Yes, sir. And if it changed, give us the types of the changes. 

A. Prior to the FTC code, our terms were fifty percent of the cost of the 
ad, not to exceed five percent of purchases, stores' purchases. 

Q. That's a total gross volume? A. Net volume. You are not in- 
terested in other provisions, such as the fact that the ad -- 

Q. Will you let me interrupt. Mr. Dias has just handed me a copy 
of the Trade Practice Rules for the Corset, Brassiere and allied products 
industry which shows it was promulgated December 1st, 1955. You were 
correct, so for the record I'd like to give you that information and then you 
can testify. A. Well, then the answer still is, in '55 we paid fifty percent 
of the cost of the ad up to five percent of the stores purchases. 

Q. What size ads and how many? A. It didn't make any difference, 
the size or the number, provided the bill was rendered on the basis of 
fifty percent of the cost of the ad and that our total expenditure for the 
store over that year did not exceed about five percent of their volume. 

Q. After December ist, 1955, when these Trade Practice Rules 
were promulgated, what change did you make? A. Well, there was a lot 
of confusion, of course, at the beginning, and then the Rules were inter- 
preted so as to permit the payment of production costs, which I mentioned 
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before, at which time the stores began to bill for production costs in ad- 
dition to space costs and that became our policy. And Iam not sure 
exactly what the date was. It was sometime around the beginning -- some- 
time in 1956. I couldn't tell you exactly when that happened. We repub- 
lished our cooperative advertising agreement form, distributed to all our 
customers and it stated as I have just said. 
Q. Prior to the change, you allowed only fifty percent of the cost 
of publishing the ad, that is, what the publisher charged for the publica- 
tion, and after the Rules, you made a change to pay fifty percent of the 
publisher's charge plus fifty percent of the cost of production that the 
customer had, is that correct? A. That's more or less correct except the 


‘weasel’ word in there is the publisher's charge. That's something which 


we have never been able really to tie down as accurately as we would like, 
although it's been a constant effort and that, I think, is the problem which 
plagues the industry. 

Q. You would depend upon proof of publication, wouldn't you? A. 
Yes. The stores submit to us a reprint, tear-sheet of the ad itself, to- 
gether with their bill for that ad. 

Q. How would you determine the production cost? A. Well, there 
would be no way actually for us to determine it exactly. The store would 
indicate the cost on the bill. You are talking about production now? 

Q. Yes. A. And that would be more or less it. We used a kind of 
a rule of thumb that the production cost should -- at least we started out 
to use a rule of thumb that the production costs should not exceed approxi- 
mately twenty-five or thirty percent of the space cost, but in many in- 
stances we saw that this rule of thumb was not applicable because the 
space costs always varied and our production costs varied too and not 
always in the same direction at the same rate. 

Q. Was the amount that your company would pay for all of such 
cooperative advertising limited by a percentage of the dollar volume of 
purchases by a customer? A. Yes. That's right. 

Q. That was how much? A. Five percent. 


* * * * 
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Q. Mr. Stein, did you at any time during the course of these three 
years pay more than fifty percent of the cost of the advertising of any 
customer? A. Yes, we did. 

Q. On what occasion and how? How did it come about? A. When 
one of our existing customers opened a new store, we paid one hundred 
percent for the ad for the new store as kind of a birthday present. This 
again became standard practice. 

Q. Is it not a fact, Mr. Stein, that that's a common practice in the 
brassiere industry? A. I don't know whether or not it is. You mean on 
new stores, paying one hundred percent ? 

Q. Yes. A. Frankly, I don't know. 

Q. You don't know whether any of your competitors do the same 
thing or not? A. I don't know for a fact. No. 

Q. Isn't the cooperative advertising plan, such as you have described, 
common practice in the brassiere industry? A. Yes, it is. 

* * * * * 

JOHN W. FIELD was thereupon called as a witness for the Respond- 

ent and, having been first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Cassedy: 

Q. Will you state your name for the record, please, sir, and your 
home address? A. John W. Field, 1450 Hillside Road, Fairfield, Connec- 
ticut. 


Q. What position do you hold with Warner Bros. Company, Incor- 


porated? A. I am the president. 
* * * * * 

Q. Could you give us an estimate of that in sales volume during 
the 1955, '56 and '57 years? 

MR. ROSS: I know I have no standing here but we have never pub- 
lished any figures of the volume which we do. We would be willing to say 
that we are among the leading manufacturers of bras in the country but 
there is no public record anywhere of our volume and we would not, unless 
it is absolutely essential for your purposes, like to make a public record 


of what our volume is. 
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MR. DIAS: I will make this suggestion. In order to determine this 
company's business in the bra field, I think, I see no objection to having 
some idea of the volume of business done in bras alone. If you are sensi- 
tive about your overall gross sales, it seems to me that volume of sales 
in bras alone will not reveal your total gross sales. 

MR. ROSS: Well, for example, if we were to say that our gross 
volume was comparable to four or five firms which we would name, our 
gross volume, of course, in the bra business, and that our bra business 
represents fifty-five percent of our business, that would really suffice for 
your 

MR. DIAS: The point is that Exquisite has admitted that their sales 
in bras exceeded ten million. 

MR. ROSS: We would be willing to say whether we are in that class 
or bigger or smaller. 

MR. CASSEDY: I will have Mr. Field make a stateme nt to that effect. 

MR. ROSS: We would have no objection to that. 

HEARING EXAMINER PIPER: What is the answer ? 

THE WITNESS: The answer is that our brassiere business exceeds 
ten million dollars. 

By Mr. Cassedy: 

Q. You manufacture and sell brassieres throughout the United States, 
do you not? A. Yes, sir. 

Q. In doing so, do you compete with other manufacturers of bras- 
sieres, including Exquisite Form Brassiere Company? A. In certain 
products, yes. 

Q. Will you explain what you mean by certain products? A. Well, 
we make a broad line of girdles, corselettes and brassieres. In general, 
they tend to be on the average to higher price categories. We would 


compete directly with Exquisite Form in our basic brassieres of lower 


price. We would not compete, for instance, with Exquisite Form girdles 


or corselettes or in general, in our higher-priced business. 
Q. Do you sell your brassiere products in the market areas of 
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Plainfield, New Jersey, Paterson, New Jersey, Trenton, New Jersey 
and Baltimore, Maryland? A. Yes, sir. 

Q. Do you sell to retail outlets in those places? A. Yes, sir. 

Q. Do you sell to retail outlets generally throughout the country? 
A. Yes, sir. 

Q. That includes department stores and both large and small retail 
outlets? A. Yes, sir. 

* * * * * 

Q. Mr. Field, in selling brassieres to retail outlets, do you use 
the services of stylists to promote the sale of your products in the retail 
stores that handle your product? A. May I ask what you mean by stylists? 

Q. Well, actually you are the one to answer that question. I under - 
stand from previous witnesses that women employed by brassiere manu- 
facturers go to the retail outlet and demonstrate the product or educate 
and aid the clerk in the sale of the product, or aid the customer in selecting 
the type of product and they call the service performed by such people the 

service of a stylist. 

Now, is that generally what you know the term to mean? A. Mr. 
Cassedy, may I explain what we do in this area? 


Q. I would like to know. A. Because our line is a broad, general 


line and most of our business is in the corset departne nts of better stores, 
there is a great premium for us in having the fitters of those departments 
know how to fit and handle our merchandise. 

Q. Does that include brassieres? A. Yes, sir. 

Q. Goon. A. As -- well, in our attempt to educate these girls 
nationally, we have set up a system of corset fitting schools which we run 
around the country. We run thirty or forty such schools a year. These 
schools are held in principal cities in a hotel. They run for three or four 
days, sometimes for one or two days. All of our customers are invited 
and asked to send fitters to these schools. The girls that operate these 
schools we call educational directors. In the course of running the schools 
in a given city, they have a certain amount of extra time during the set-up 
of the school, a few days before or the few days after, and in that time, 
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they go out to specific stores who, for one reason or another, may 


not have been able to send the girls to the school and this is worked out 


with the store and they go into the stores for the primary purpose of doing 


the same thing as the school does, which is to educate the girls in the fitting, 
in the handling of our merchandise. 

Q. Does that complete your statement? A. Yes, sir. 

Q. Mr. Field, you do not call the services of those girls, you don't 
call it the service of a stylist, but you have another term? A. We use 
the phrase educational director. 

Q. Do you, does your company pay for the cost of such services as 
distinguished from your customer? A. We pay the, our educational direc - 
tors, yes. We pay their travel cost, yes. 

* * * * * 

Q. Mr. Field, I will ask you to state whether or not the services of 
these educational employees of your company promote the sale of your 
products to customers who buy from the stores that handle your product. 
A. We believe that by providing fitting information and information about 
the product, whether in the schools or in their own stores, that the indivi- 
dual fitters are better able to understand and sell our merchandise. 

Q. When the person employed by your company goes to the retail 
outlet, do they aid the sales people there in making sales? A. Our in- 
structions to them are not to do that. I suppose that you would be able to 

find occasions when it had happened. But in general, our instructions 
to our own people are to use their time in educational work, not to act as 
additional sales help. And for your information, incidentally, this year 
we have absolutely forbidden anything except educational programs. Now, 
that's outside the scope of this testimony, I understand. 

Q. But the services described by you of your employees who edu- 
cated and aided the retail outlets, did that occur during the years 1955, 
1956 and 1957? A. Yes, sir. 

Q. I want to ask you if it applied to the sale of brassieres? A. 

Yes, sir. 


Q. It also applied to corsets and other products but I want to be 
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sure you were referring to the sale and promotion and the sale of bras- 
sieres. A. That's right. 

Q. How many of such employees did you have during 1955, '56 
and '57? A. Between six and nine at various times during that period. 

Q. Were they used throughout the United States? A. Yes, sir. 

Q. Did the areas in which they were used include these places in 

New Jersey, that is, Plainfield, Paterson and Trenton, and also 
Baltimore, Maryland? A. Yes, sir. 

* * * * *. 

Q. Mr. Field, did your company use cooperative advertising with 
your retail outlets throughout the United States during the years 1955, 

1956 and 1957? A. Yes, sir. 

Q. And including the same places in New Jersey and in Baltimore, 
Maryland? A. Yes, sir. 

Q. What were the terms of your cooperative advertising with such 
retail outlets during those three years? A. They were fifty-fifty coopera- 
tive basis with a limit of three percent of the stores’ purchases from us 
to be applied to our payments to them. 

Q. During what period of time? A. During the three-year period. 

Q. I understand. But three percent during what period of time? 
What period did you limit -- A. For a year's purchases. 

Q. One year's purchases? A. Yes, sir. 

* * * * * 

Q. And that same advertising allowance plan or program existed 
all during the years 1955, '56 and '57, without any change? A. Yes. 
There was one change in it. At the time that the industry rules were 
promulgated, which I believe was in 1955. 

Q. December. A. December of 1955, we changed our offer to pay 
fifty percent of a store's production cost, as well as fifty percent of the 

net rate. That was the only change. 

Q. Mr. Field, yesterday another representative of a manufacturer 
of brassieres mentioned the same subject but for the record I want to 


ask you what you refer to by "production cost." A. The store's cost of 
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preparing an ad. Such as art work, plate cost, et cetera. 

Q. What did you refer to for the advertising allowance, apart from 
the production cost? A. The actual space cost paid by the store to the 
newspaper. 

Q. In paying fifty percent of each of those items, did that -- did 
the total of the two ever exceed the three percent that the store would 
be allowed on purchases during the current year? A. Not except in rare 
cases where on a temporary basis a store got a little ahead of us and we 
had to pull them back into line. 

* * * * * 

Q. Mr. Field, in promoting the sale of brassieres by your com- 
pany, did you, in addition to stylists and cooperative advertising, furnish 
to your retail outlets point-of-sale displays? A. Yes, sir. 

Q. Did you furnish to your retail outlets bust forms, bra bars or 
counter merchandisers? A. Do you want a general answer or do you 
want a specific answer on each one of those questions ? 

Q. Well, each one of those, I'd like, if you would, A. Will you 
repeat it then? 

Q. I named bust forms, bra bars, counter merchandisers. A. The 
answer on bust forms is yes. Counter merchandisers, yes. On bra bars, 
I think we had a very few experimental bra bars during that period but we 


did not have any general policy to install bra bars. 
* * * * * 


Q. ... Did your company use, at any time during the years 1955, 


156 and '57, premiums or premium plan by which your retail outlets were 
given gifts for the -- earned on a basis of merchandise purchased? A. 
No, sir. 
Q. You had no premium plan of any kind? A. No, sir. 


* * * * * 


CROSS-EXAMINATION 
* * * * 
HEARING EXAMINER PIPER: As to the two lines? 
THE WITNESS: I am sure they manufacture both. 
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Q. You stated, I believe, that your company competed with Exquisite 
only in certain items. A. Yes, sir. 

Q. Was included in your answer just the shortline or the longline 
that you compete with? A. It would include both shortline and longline. 

Q. When these educational directors finally get into the retail 
stores, how much time do they usually spend at the stores? A. That will 

depend to a great extent on the number of fitters that the store has. 
Obviously, a store that has thirty or forty fitters will take longer to work 
with then one that has one fitter, for instance. 

HEARING EXAMINER PIPER: What range of time, from the least 
to the most? 

THE WITNESS: It could range from as short a time as two or three 
hours in a very small store, to two weeks in a very big store. A big store 
with branches, for instance. 

Q. In that instance, would they work in each of the branches? A. 
They would work in each of the branches, as well as the main store. 

Q. How about a single unit department store. Let's say they have 


half a dozen or so fitters. How long would -- A. Probably one day. 


Q. Now, if I understand your position, it is that you discouraged 
the use of these educators on the sales floor. If that is the case, how do 
you explain the cooperative advertising in connection with those educators 
wherein, as I understand it, it was mentioned that the store would have 
such educators available? A. Well, we were unpopular enough with the 
stores by offering only fifty-fifty advertising, so we figured that we 

wouldn't insult them further by refusing to pay for the ads where 
they did run an advertisement announcing the presence of our girls. 

Q. Was it known, did you make it known to your retail customers 
that it was your preference that such ads not be run? A. Yes, we told 
them that. 

* * * * * 

Q. Has your company lost sales to any particular retailer for 
failure to supply one of these educational directors ? A. Not that I know 
of. 
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HEARING EXAMINER PIPER: I am still not completely clear in 
my mind about how you handle these educational directors. How did you 
find out or initiate their appearance at a store, when I take it from what 
you said that occurred when the store did not send its fitters or sales 
personnel to the school and only then, is that correct? 

THE WITNESS: Not entirely. When the girls had available time it 
would be obvious to, for instance our salesmen, which stores could use 


and needed educational help with the girls in the store. Now, the sales- 


man would try to get as many girls as he could to come to the school and 
then we might agree with the store to send our girl to the store to help 
with some that didn't come to the school as supplementary work, or per- 
haps they hadn't sent anybody to the school. 

* * * * * 

HEARING EXAMINER PIPER: Now, I imagine there are quite a few 
retail outlets there that you have on your books. And a certain percentage 
of them didn't show up at the school by any form of representation. Would 
you attempt to send your educational director or directors to all of the 
retail -- your retail outlets during that school period, let's say, those two 
weeks? 

THE WITNESS: It would be obviously impossible to get to all of our 
retail outlets during that period. 

* * * 
SOL SLOSHBERG 
resumed the stand and, having been previously duly sworn, testified 
further as follows: 
FURTHER CROSS EXAMINATION 
By Mr. Cassedy: 
* * * * * 

Q. No, you are not understanding me. Let me put it affirmatively. 
During the years 1955, 1956 and 1957, did Exquisite Form Brassiere 
Company furnish you with the services of a stylist? A. No. 

Q. They did not? A. No. 


417-B 
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Q. Did the Maidenform Brassiere Company furnish you with the 
services of a stylist? A. No. 

Q. Did the Playtex Company furnish you with the services of a 
stylist during the same time? A. No. 

Q. In other words, you have not been furnished with the services of 
a stylist by any manufacturer of brassieres? A. That is right. 

Q. Now, in handling the lines of Playtex, Inc., and Maidenform 
Brassiere Company, Inc., they were competitive lines, were they not, 
with Exquisite Form? A. Yes, they were. 

Q. They all made comparable brassieres and you sold them to 
customers of yours through your store? A. That is right. 

Q. Did Maidenform Brassiere Company at any time ever give your 


girls or sales people or any employee any training in the sale of bras- 


sieres? A. No. 

Q. Outside of your store? A. No. 

Q. And you handled all three of these competitive brassieres from 
the three companies during these three years that I have named? A. Yes. 

Q. When you handled these products, Mr. Sloshberg, did Exquisite 
Form Brassiere Company offer and give to you advertising allowances -- 

MR. DIAS: I object. 

MR. CASSEDY: This is only with Exquisite Form. This is what you 
asked him about. 

MR. DIAS: Advertising allowances -- this is beyond the scope -- 
Iam sorry. The objection is based on the fact that the purpose of this 
rehearing or recross examination is to develop information dealing with 
Section 2-E violations rather than 2-D. Respondents have had their cross 
examination in connection with the 2-D charges. 

HEARING EXAMINER PIPER: That is right. Of course, it is im- 
proper for two different counsel to cross examine on the same subject. 
That would clearly be the subject covered at the original hearing, would 
it not? 

MR. CASSEDY: I want to ask him if I may question the witness in 
regard to advertising allowances granted to him or offered to him by 
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Playtex. Inc., and/or by Maidenform Brassiere Company. 


MR. DIAS: I. object to that line of questioning, since it could 
have no value except as a possible defense on the defense of meeting 
competition, and that is not a defense to a 2-D violation. 

HEARING EXAMINER PIPER: Well, again, aside from that, I have 
already sustained that objection, or made such a ruling in the past, have 
I not, about the 2-E? 

MR. DIAS: We have a new witness and a new area. I wanted to be 
sure that carried. 

HEARING EXAMINER PIPER: Aside from that, is that not again 
cross examination of the original count? 

MR, DIAS: Basically it is, yes. In other words, it is improper 
cross examination. 

HEARING EXAMINER PIPER: Was that subject covered before, 
or do you recall? 

MR. DIAS: Well, I think that may have been an attempt made to 
get into the meeting of competition earlier and it was, if not with this 
witness, certainly with other witnesses, and that type of testimony was 
rejected. 

MR. CASSEDY: It was objected to and objections were sustained. 

MR. DIAS: That is correct. 

MR. CASSEDY: And I now offer to question this witness or request 
permission to question this witness for the purpose of showing that Ex- 
quisite Form Brassiere Company in granting advertising allowances to 
this retail outlet was meeting the competition of Maidenform Brassiere 
Company and Playtex, Inc., where they granted similar or better adver - 
tising allowances than did the respondent. 

HEARING EXAMINER PIPER: Objection sustained. 

* * * * 
ANN M. SELBY 
resumed the stand and, having been previously duly sworn, testified 
further as follows: 
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FURTHER CROSS EXAMINATION 
* * * * 
By Mr. Cassedy: 

Q. Miss Selby, I am calling you back for further cross examination 
on behalf of the Exquisite Form Brassiere Company, and I want to ask you 
one or two questions. 

You testified previously that you handled Exquisite Form Bras- 
sieres? A. Yes, sir. 

Q. And that you did so during 1955, 1956 and 1957? A. Yes, sir. 

Q. During that time did you handle other competing lines of bras- 


sieres? A. Yes, sir. 
Q. Will you name them? A. Renee, Goddess, Playtex, Maidenform. 
Q. Now, Maidenform is the Maidenform Brassiere Company? A. 


Yes, sir. 

Q. And Playtex? A. International Latex, and the Goddess bras- 
sieres. I also have carried Canival brassieres and Perfect Form ona 

small scale. 

Q. Were those lines carried in your store during those same three 
years? A. Yes, I would say I had them all. 

Q. Now, during the same three years -- 1955, 1956 and 1957 -- 
you have testified that Exquisite Form did not offer or give to your store 
the use of a stylist? A. Well, they did not. Neither did any of the other 
suppliers. 

Q. I wanted to ask you, did any of the others? A. Because I am 
basically much too small to even consider sending the services of a stylist 
to me. 

Q. Now, how small is your store? A. Well, I operate it myself. 

I am the owner and the sales person and everything. I have one girl who 
helps me. 

Q. Did Maidenform Brassiere Company or any other brassiere 
manufacturer ever have you or your employee come to a training school? 
A. Never. 

Q. Of any kind? A. No, sir. 
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Q. You have never been offered the benefit of education or training 
in the fitting of brassieres? A. No, sir. 
* * * * 
REDIRECT EXAMINA TION 
By Mr. Dias: 
Q. Why do you consider yourself too small for the use of a stylist ? 
A. Because when you take an operation such as the type I have and you 
carry some diversified lines, you naturally don't do any appreciable amount 
of volume with any particular line. Therefore, I consider myself much too 
small to be in the category where they would send a stylist. What would 
they do with a stylist in my shop? I may sell one brassiere a day or I 
might sell one a week. 
Q. Would you have any objection to having some free help in the 
store for a day or two days, somebody to help you out, even if they only 


handled prassieres for you? A. If business increases, I would welcome 


it. 

Q. As a hypothetical question, would you have any objection to having 
a clerk working in the store for free, som ebody you wouldn't have to pay? 
A. No, I wouldn't object to that at all. 

* * * 
Ss. CARL MARK 
resumed the stand and, having been previously duly sworn, testified 
further as follows: 
FURTHER CROSS EXAMINATION 
* * * * 
By Mr. Cassedy: 

Q. Mr. Mark, I have recalled you for further cross examination 
on behalf of the respondent, Exquisite Form Brassiere Company. I want 
to ask you two or three questions. 

During your previous testimony you were asked if Exquisite Form 
Brassiere Company had furnished to your store the services of a stylist, 
and at that time you testified "not to my knowledge,"’ or you didn't recall 
or something to that effect. Since then have you determined whether or 
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not you did have the services of a stylist from Exquisite Form? A. Yes. 
We had the services of a stylist supplied by Exquisite Form in November 
of 1957. 
Q. Was that the first time? A. That was the first time. 
* * * * * 

Q. That is good enough. 

Now, prior to having the services of a stylist furnished by Ex- 
quisite Form Brassiere Company, did you previously have the services 
of a stylist furnished to your store by other brassiere manufacturers ? 

A. Yes. We have had the services of stylists supplied to us by Peter 
Pan. 
* * ok * * 

Q. All right, the best you have. A. I will have to give you the trade 
names: Breathin Bra, Peter Pan, and Sarong. 

Q. Now, those three companies have furnished stylists to your store 
prior to the time Exquisite Form furnished you a stylist? A. That is 
correct. 

* * * 
REDIRECT EXAMINATION 
By Mr. Dias: 
* * * * * 

Q. I see. Can you tell us when you received these stylists from 
the Peter Pan, Breathin Bra, and so on? A. I don't have the dates avail- 
able. 

Q. Do you know whether or not it was during 1957? A. Yes, Iam 
very certain that we received the services of these three companies -- 
stylists from these three companies during 1957. 

Q. And can you tell us roughly when it was? A. Spring and fall. 

Q. Spring and fall? A. And/or fall, I would say. 


Q. Spring and/or fall. 


Now, are these stylists pretty important to you in the business ? 
A. Well, they are better than nothing. If you don't have them, it won't 
make that much difference. You can advertise and presumably some people 
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would require the help given by a stylist might be induced to come in. 


Q. If a manufacturer refused to give you a stylist or if the manu- 


facturer just didn't offer you one, or rather if you asked for a stylist and 


the manufacturer said "I don't have one available," or "You can't have 
one right now," would you take your business away from that particular 
manufacturer? A. No, sir. 
* * * * 
RECROSS EXAMINATION 
By Mr. Cassedy: 

Q. Mr. Mark, when you had the services of the stylist from these 
brassiere manufacturers, did you also have cooperative advertising that 
advertised to the public that the stylists were at your store? A. Yes. 

Q. Was that advertising shared equally? A. To the best of my 
recollection. I think I have testified previously as to the breakdown of 
cooperative advertising. 

* * * 
CHARLES E. JEMISON 
resumed the stand and, having been previously duly sworn, testified fur- 
ther as follows: 
FURTHER CROSS EXAMINATION 
* * * * 
By Mr. Cassedy: 

Q. Mr. Jemison, I have recalled you for further cross examination 
on behalf of the respondent, Exquisite Brassiere Company, and I wish to 

ask you just one or two questions. 

What competing lines of brassieres do you handle besides the Ex- 
quisite Form brassiere? A. Well, we have Renee -- 

Q. Is that Renee of Hollywood? A. Renee of Hollywood, Playtex and 
Curtis Eddyform. 

Q. And Exquisite Form are the four lines that you have? A. Yes, 
the four companies. 

Q. Mr. Jemison, in selling brassieres, you have a store located 
here in Trenton? A. That is right. 
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Q. Have you operated the store and engaged in the retail sale of 
those lines of brassieres during 1955, 1956, 1957, and 1958, up to the 
present time? A. I did. 

Q. During those years have any of these companies offered or 
given to you the services of a stylist? A. I haven't any help from any 
of them. 

Q. None of them? A. Never had a woman in the store from any of 
the companies. 

Q. None of them offered or gave to your store the services of a 
stylist? A. No. 

Q. I mean in connection with brassieres? A. No help whatsoever 
in that respect. 

Q. Yes, sir. 

Now, have any of these companies or has any company given to your 
store any training or educational program for your employees in the sale 
of brassieres? A. Nothing. Only salesmen are all that ever contacted us. 

* * * * * 

HAROLD P. KURZMAN was thereupon called as a witness for the 

Respondent and, having been first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Cassedy: 

Q. Will you state your name, please. A. Harold P. Kurzman. 

Q. And your home address. A. 1035 Fifth Avenue, Manhattan, New 
York City. 

Q. Mr. Kurzman, what position do you hold with Lily of France, Inc. ? 
A. President. 

* * * * * 

Q. Well, you were President during the years 1955, 1956 and 1957? 

A. Yes. 


Q. Does your company manufacture and sell brassieres? A. Yes. 


Q. And in geographical area, do you cover the United States? A. 
We do. 
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Q. Mr. Kurzman, does your company use cooperative advertising 


to advertise and sell brassieres through the retail outlets? A. We do. 

Q. Will you describe the type and terms of your cooperative ad- 
vertising during the years 1955, 1956 and 1957? A. If it is agreeable to 
you gentlemen, I would like to read you a very simple form that I brought. 

Q. That is perfectly all right. Whichever is easier for you to do. 

I take it it is not very long. A. "Important announcement." This is sent 
to all of our customers. "Provisions of Lily of France cooperative ad- 
vertising plan effective July 1, 1956. We have decided upon the following 
cooperative advertising policy which we believe is consistent with our 
past practice, fair to the retailer and legally acceptable under the new 
Fair Trade Practice Code laid down by the Federal Trade Commission, 
December 1, 1955. 

"1: We will pay 50 per cent of the actual space cost of any 
advertising of our products in which our name is prominently dis- 
played. 

'- For customers who do not use our mat service, we will 
pay 50 per cent of the actual production cost which, for definition, 
may include only actual charges for layout, art work or photograph, 
type setting and engraving. 

"3: In no case may the total amount paid for cooperative 
advertising for any year exceed 5 per cent of total net purchases 
during the same calendar year. 

"4: Effective for advertising appearing on and after June Ist, 
1956. 

"Very truly yours, Lily of France, Inc." 

Q. Has that plan been in effect and used by your company since the 
date of that announcement? A. It has. 

Q. And the date was what? A. June 1, 1956. 

Q. Did you have a cooperative advertising plan prior to that time ? 
A. We did. 

Q. Well, can you tell us generally what the terms of it were? A. 
Sorry, I didn't bring along our actual contract. We had a formal contract. 
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But essentially the terms were that we will pay 50 per cent of any ad- 
vertising that is done by a store on our products. There were limitations 
as to the character of the advertising, the size, the importance of the name 
and the number of concerns that could be in one ad and the restriction 


that in no case would the total amount paid for advertising in any calendar 


year exceed 5 per cent of the net purchases during that period. 
Those were the essentials. 
* * * * * 
ARTHUR GARSON was thereupon called as a witness for the Re- 
spondent and, having been first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Cassedy: 
* * * * * 
Q. Mr. Garson, what position do you hold with the Lovable Bras- 
siere Co., Inc.? A. Iam the President. 
* * * * * 
Q. What geographical area did you distribute and sell brassieres ? 
A. Throughout the whole world. 
Q. Well, certainly throughout the United States? A. All 48 states. 
* * * * * 
Q. Do you sell to retail stores throughout the United States ? A. 
Yes, we do. 
* * * * * 
Q. Mr. Garson, does your company use cooperative advertising to 
promote the sale of brassieres? A. Yes, we do. 
Q. Will you explain the types and plans of cooperative advertising 
you have had during 1955, 1956 and 1957, and what the terms were? A. 
Well, the terms of our -- just a minute now. 
Can you refresh me, please, with regard to the commencing date 
of our FTC Practice Rules? 
Q. Yes, sir. It was in December, I believe the 1st, of 1955. 
MR, DIAS: Not the Ist. 
MR. CASSEDY: December, 1955, anyway. We got them here. Just 


164 
a half a minute and we will get them. 
MR. DIAS: Iam sorry, it is December Ist. 


A. Our cooperative advertising plan has been, ever since we first 


started in co-op advertising, which as near as I can recall was 1946, has 


been a straight 50-50 advertising allowance. This straight 50-50 advertising 
allowance has had exceptions made prior to the promulgation of these FTC 
Fair Practice Rules. These exceptions were made in the favor of larger 
accounts and sometimes reached the status of 75 per cent which were given 


in unusual circumstances. 
* * * * * 


458 Q. Mr. Garson, I hand you a paper headed the Lovable Brassiere 
Company and it lists confidential quantity sales promotion fund allowances. 
459 The date of this one is 8-15-57. 
Can you identify that as a part of your promotional advertising pro- 


gram? A. Yes, Ido. 
* * * * * 


472 SAM HENRY SMITH was thereupon called as a witness for the Com- 
mission and, having been first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Cassedy: 
* * 


* * * 
Q. Does that company manufacture and sell brassieres? A. Yes, 


we do. 

Q. What position do you hold, if any, with the Jantzen, Inc.? A, I 
am the foundation division manager. 

* * * * * 

Q. And during those three years, were you in competition with 
Exquisite Form Brassiere Company in the sale of brassieres ? A. Yes, 
sir. 

Q. Was that competition throughout the United States? A. Yes. 

* * * * * 

473 Q. During this same three-year period, Mr. Smith, did Jantzen, 
Inc. in the promotion and sale of brassieres through retail outlets use 
the services of stylists? A. Yes, we did. On a part time basis. We 
had no full time employees doing that work. 
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* * * * * 
Q. When the retail outlets used the services of the stylist, did 
your company have cooperative advertising with such retail outlets 
in which the stylist would be advertised? A. Many times they would be 


a part of a promotion, yes. 


Q. Did your company pay for portions of the advertising? A. Yes, 


we did. 

Q. Can you tell us what the proportion was and what were the terms? 
A. It was paid for on a basis of 50 per cent of the cost of the ad, up to, 
we would not spend with one account any more than 5 per cent of their 
purchases. 

Q. That's during the current year? A. During the current year, yes. 

* * * * * 

Q. Mr. Smith, did your company through the years '55, '56, and 
"57 have cooperative advertising with retail outlets in the sale of 
pbrassieres? A. Yes, sir. 

Q. Will you tell us what that cooperative advertising consisted of 
and the terms of it? A. We made available cooperative advertising to 
our customers on the basis of 50 per cent of the cost of the newspaper 
ad up to 5 per cent of their purchases. This was a published program. 

Q. Which applied to all customers? A. No. We had a limitation 
on sales. During those years it changed. I believe, to the best of my 
knowledge, that in 1955 we were on the basis of $500 minimum purchases 
in the six-month period preceding the season where the advertising was 
to be used. And then during that time, I believe that we increased it to 
$750 in a six-month period and later it was increased to $1,000 in a 
six-month period. 


* * * * 


CROSS EXAMINATION 
* * * * 
[By Mr. Dias: ] 
[Q.] How does your company compare volumewise, bras alone, 


during the years '55, '56 and '57? A. Well, we were growing rapidly 
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during that period but we would be considerably less. 
Q. During '55 were you anywhere close to that ten million mark? 
A. No. We were not. 


Q. How about '56? A. We would be some closer but we are still 
not near that figure. 
* 


* * * * 
500 JOHN H. STARCKE was thereupon called as a witness for the 


Respondent and, having been first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Cassedy: 
Q. Mr. Starcke, what company are you with? A. A. Stein & Company. 


Q. Does that company manufacture and sell brassieres? A. Yes. 
* * * * * 


506 Q. With respect to this form of contract, is this the form of contract 
used by A. Stein & Company with retail outlets related to co-op advertising 
in which stylists would be advertised in local stores? A. They could be. 
Not always. 

Q. Iunderstand. But when the stylists are advertised -- A. That 
would be the same contract, yes, sir. 

MR. CASSEDY: I offer this as Respondent's Exhibit 3. 

MR. DIAS: Your Honor, because of the length of it I will not object 
to it provided it is admitted only for the purpose of showing the terms and 
conditions of ads that are run in connection with stylists. I object to its 
use as featuring any part of this 2-D account. 

HEARING EXAMINER PIPER: That's as I understood the offer. 

MR. CASSEDY: That's correct. 

HEARING EXAMINER PIPER: Respondent's Exhibit 3 is received. 

* * * * * 

519 HERBERT LEEDS 
was recalled as a witness for and on behalf of the respondent and having 
been previously duly sworn resumed the witness stand and, upon examin- 
ation, testified further as follows: 

DIRECT EXAMINATION 
By Mr. Cassedy: 
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* * * * 

Q. All right. Now, Mr. Leeds, I ask you to state what the function 
of this policy committee was with respect to cooperative advertising 
and with respect to any other forms of promotional advertising and 
with respect to the use of stylists in connection with the sale of the 
brassiere products by Exquisite Form Brassiere Company? A. Well, 
the method was the same for each of those categories you mentioned. 
We would get together and decide the best method as of the moment, 
knowing what our competitors were doing so that we could match and 
keep our own competitive position in the industry. 

Q. Would this committee act upon any information in regard to 
such matters? A. Qh, yes, obviously being desked in New York we 
couldn't know everything that was going on in the field -- 

Q. How did you get information with respect to competitive 
situations with respect to other manufacturers of brassieres who sold 


brassieres in competition with Exquisite Form? A. Through our sales- 


men, our district managers, and, of course, through customers themselves. 


Q. What was the policy during 1955, 1956 and 1957 adopted by your 
committee and performed by Exquisite Form Brassiere Company with 
respect to the use of stylists? A. Well, there it was very definitely a 
question of seeing that they were specifically routed to take advantage of 
specific competitor's stylists so we wouldn't lose value that a competitive 
stylist would gain for that store if we didn't have ours there. 

Q. Now, would you explain that in some detail? For instance, 
during the testimony of Miss Ramona Albanese, employed by Tepper 
Brothers of Plainfield, New Jersey, she testified that Exquisite Form 
Brassiere Company furnished to that store a stylist. 

Now, how did that store get the stylist? I mean, what was done 
by you people of Exquisite Form in furnishing to Tepper Brothers the 
services of the stylist? A. Well, I can't give you the specifics of that 
one particular case but I can tell you how it worked in about 80 or 90 
per cent of the cases. 

Q. All right, tell us the method or procedure, how it worked. 
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A. Usually it would work through our salesmen. Our salesman in any 
particular area when he made his rounds would find out what stylists from 
competitors were in that area or bad been in that area and would let us 
know and as soon thereafter as possible we would try to get one of our 
own stylists in there. 

Q. Well, is that what your policy committee did do? A. Yes, that 
is the way we operated. 

Q. Well, who authorized and directed the stylists for your company 
to go to the particular customer store? A. Well, the actual authorization, 
I think, would come through the district manager; from a headquarters 
point of view it would come from us in New York, obviously, but the-- 

Q. Us in New York" would be whom? A, The committee, let's say. 

Q. The policy committee? A. Yes. 

* * * * * 

Q. Then, in meeting a competing manufacturer who had previously 
furnished a stylist to the customer store would your district manager 
then furnish a stylist if it were possible to do so? A. Yes. 

Q. From your company to the same store? A. That was our in- 
tention; yes. 

Q. How many stylists did you have working for Exquisite Form 
during 1955, 1956 and 1957? A. Well, it varied at different times there, 
put I would say it would be four, five, or six; somewhere in there. 

Q. And you had quite a large number, let us say, roughly several 
thousand customers scattered over the United States? A. Yes, sir. 

Q. Did you have at any time during those three years a policy of 
furnishing stylists on any generalized basis to all of your customer stores? 
A. No, sir. 


Q. Then may I understand and interpret what you said to mean that 
you furnished the stylist only after knowing that the customer's store 


had previously had the services of one or more of your competing man- 
ufacturers stylists? A. Yes, sir. 
Q. Now, three of the witnesses for the Commission, one I mentioned, 


Miss Ramona Albanese who is employed by Tepper Brothers of Plainfield; 
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Mr. Harvey Rosenbaum of Rosenbaum Brothers of Plainfield, New Jersey; 
Mr. S. Karl Mark of Lit Brothers, from Trenton, New Jersey, testified 
with respect to having the benefit of stylists furnished by Exquisite Form 
Brassiere Company. 

I want to ask you specifically if the same policy you described ap- 
plied in those instances? A. Yes, it did. 

* * * * * 

Q. Now, Mr. Leeds, you testified that from January 26, 1956 that 
your company furnished to customers cooperative advertising of where 
200 line ads were used 50 percent would be paid by your company for 1 
ad published within a 90 day period; 60 percent for 2 ads within a 90 
day period; 70 percent for 3 ads within a 90 day period; 80 percent for 
4 ads within a 90 day period. That generally summarizes what you had 
said, doesn't it? A. That's correct. 

Q. And that that plan continued until July 1, 1957? A. Correct. 

Q. Now, will you tell us just in summary how it was changed begin- 
ning on July 1, 1957? How was the cooperative advertising plan changed ? 


A. Well, instead of having a sliding scale of 50 percent for 1 ad, 60 for 2, 
70 for 3, and 80 for 4, it became a straight 50 percent policy regardless 


of the number of ads that were run within any period. 

Q. Was the 200 lines as a minimum still required? A. Yes. 

Q. Now, do you know what the cost of a 200 line ad, or rather the 
range of cost from the highest to the lowest in the various types of news- 

papers that would have been approved, I believe your plan called for 
those listed in Standard Rate & Data. Now, will you give us if you know 
the cost of the 200 line ad assuming a customer store used one at the 
highest rate and then one at the lowest rate. A. Well, of course newspaper 
rates as you indicated vary considerably. I would say they are as low as 
8 and 10 cents a line. 

Now, 2 200 line ad, therefore, would cost $20 of which our share 
would be $10 if it was 10 cents a line. 

Q. That would be probably a minimum, 1 ad? A. Yes. There are 
even some that might be smaller than that, but I would say that would be 
about it. 
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Q. That would be a fair estimate of the minimum? A. Yes. 

Q. Now give us a fair estimate of what would be the maximum cost 
of a 200 line ad? A. It would be over $2 a line. That would be about $400 
of which our share would be 50 percent or $200. 

Q. In January and immediately following the adoption of this plan 
that was in effect from January 1956 to July 1, 1957, what publicity, if 
any, was given by Exquisite Form Brassiere Company to your customers 
as to the availability of this cooperative advertising plan? A. Well, it 
was done through our sales force who were instructed to go out and tell 

the retailers about our policy. There was publicity about it in the 
trade press. That's it. 

Q. What publicity was given or information was given through your 
salesmen or your sales organization to your customers? A. I don't -- 

Q. That is in regard to the cooperative plan. A. Well, as soon as 
this policy group adopted this new program, any time a new program is 
adopted -- 

Q. I'm speaking now of the one beginning in January of 1956. A. 
Well, as soon as that policy was adopted notices went out to all of the 
salesmen. I can't recall at this moment whether a sales meeting of ali 
the men was held at that time or not, but we had several methods of dis- 
seminating information: one through sales meetings and one through a 
continuous series of memos and notifications to the field as to how they 
should act and what they should talk about and how they should perform in 
front of customers. 

Q. What were your salesmen instructed to do? How were they in- 
structed to make this program known to your customers? A. By telling 
them about it. 

Q. Did that apply to all of your customer stores? A. Yes, the policy 
was available to all of them. 


* * * * * 


Q. To the extent that your policy committee could make information 


available to all of your customers you did so by directing your salesmen to 


so notify them, did you not? A. That is correct. 
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Q. Now, you were not present to know whether your salesmen noti- 

fied each and every one? A. No, it's obviously impossible. 
* * * * * 

Q. Now, Mr. Leeds, I hand you the exhibits I have marked for iden- 
tification, one marked Respondent's Exhibit for identification No. 4. 
What is that? (Handing documents to the witness.) A. This is a clipping 
which appeared in "Editor and Publisher," the February 18, 1956 edition, 
announcing that Exquisite Form was -~ 

Q. Don't read the ad, just related to what? A. About Exquisite 
Form sharing production costs. 

Q. Is that the same cooperative plan that I have asked you about 
that began in January of 1956? A. Yes, sir. 

Q. Now, what is "Editor and Publisher" ? A. It is an advertising 

and journalism publication which advertising managers of depart- 
ment stores and other people read. 

Q. Does it go to the trade generally? That is to the customer stores 


to whom you sell brassieres? A. I would say so, yes. 
* * * * * 


Q. Mr. Leeds, I hand you Respondent's Exhibit 5 for identification 
and ask you what that is. (Handing document to the witness.) A. It isa 


clipping from the New York Times of February 16, 1956. 

Q. And to what does that New York Times clipping relate? A. It 
relates to Exquisite Form's cooperative advertising policy. 

Q. Is that the same one beginning January 1956 that I have asked 
you about? A. Yes, it is. 

* * * * * 

Q. I hand you, Mr. Leeds, Respondent's Exhibit 6 for identification 
and ask you what that is? (Handing document to the witness.) A. This is 
a clipping from "Editor and Publisher,” January 1956. 

Q. And what is that related to? A. To the Exquisite Form policy 


in regard to cooperative advertising which we discussed before. 
* * * * * 
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Q. Now, Mr. Leeds, I hand you Respondent's Exhibit 7 for identifi- 
cation and ask you what that is? (Handing document to the witness.) A. 

It is a clipping from Women's Wear Daily of February 16, 1956. 

Q. And what is Women's Wear Daily? A. Oh, this is the bible 
of the ready to wear industry. 

Q. Spell that out a little bit, please, sir. What does that mean? 

A. I would say that it is read by almost all of our retailers. I can 
only speak for our own, I would say it was read by almost everyone of 
our retailers. 

Q. You say "almost all of" your retail customers? A. Yes. 

Q. And it is a publication that would reach, in your words, almost 
all of your customers? A. I would say so. 

Q. Now, is that publication related also to the cooperative adver~ 
tising plan beginning in January 1956? A. Yes, it is. 

* * * * x 

Q. All right. And what is 9-A for identification? A. That isa 
memo that went out to all sales representatives from Jack Welsch dated 
February 16, 1956 regarding cooperative advertising and the attached news- 
paper clippings. 

Q. Is that from Jack Welsch, the man you mentioned who was one 

of the policy committee for Exquisite Form Brassiere, Inc.? A. 
Yes. 

Q. Is that memo which is Respondent's Exhibit 9-A for identification 
an inter~office correspondence that went to all your sales representatives ? 
A. It did. 

Q. And did that also relate to the same cooperative advertising 


in January 1956? A. It did. 
* * * * * 


Q. Now, Mr. Leeds, I hand you Respondent's Exhibit No. 8 for iden- 
tification and ask you what that is. (Handing document to the witness.) 


A. This is a clipping from the February 20, 1956 issue of Advertising 
Age. 
Q. And what does that clipping relate to? A. It relates to the 
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same cooperative advertising policy that we were discussing before. 

Q. And what is Advertising Age? A. A weekly newspaper for the 
advertising field. 

Q. Now, is that also read by retail customers of Exquisite Form? 


A. Oh, yes, I would say So. 
* * * * * 


Q. Well, would you lose sales if you didn't furnish to the same store 


a stylist? A. I believe so, yes. 

Q. Do you have information on which to base that opinion? A. I 
haven't got it with me but, yes, we have records. 

Q. Is it your experience that you have lost sales? A. Surely. 

* * * * * 

MR. CASSEDY: May I show, if your Honor please, that the same or 
similar cooperative advertising plans were used by competiting brassiere 
manufacturers ? 

HEARING EXAMINER PIPER: I assume that is the purpose of asking 
the question and that is the basis of Mr. Dias’ objection, that -- 

MR. DIAS: Plus the fact that this is in the record already in the 
form of an offer which has already been rejected by the respective bra 

manufacturers. I don't see how this witness could possibly testify 
any more than they have already which is now in the record in the form 
of an offer. 

HEARING EXAMINER PIPER: That is what I thought. 

MR. CASSEDY: Will your Honor rule so that I can make an offer 
of proof if -- 

HEARING EXAMINER PIPER: Objection sustained. 

MR. CASSEDY: Now, since the objection has been sustained I offer 
to prove by this witness that a number of manufacturers of brassieres in 
competition with respondent Exquisite Form Brassiere Company offered 
similar or the same types of cooperative advertising to the same customer 
stores to which respondent sold its brassiere products and that in offering 
the cooperative advertising plan beginning in January 1956 and as changed 
in July 1957, that Exquisite Form Brassiere Company was meeting the 
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advertising plans of its competitors in the same manner as it would meet 
a competitive lower price in good faith in order to continue to sell to con- 
sumers and to the customer stores its brassiere products. 

That is my offer. 

HEARING EXAMINER PIPER: All right. The offer is rejected. 

* * * * * 
CROSS EXAMINATION 

By Mr. Dias: 

* * * * * 

Q. In connection with each of these publications, Editor and Pub- 
lisher, New York Times, Women's Wear Daily, Advertising Age, will you 
tell us of your own knowledge which of these customers you know read 
the various publications? Let's start with Teppers of Plainfield. Do you 
know that they receive Editor and Publisher, New York Times? A. I 
can't specifically say that they do. 


Q. And to save time, isn't that true as to each of the retailers in 


each of the areas where we took testimony, namely, Plainfield, Patterson 
and Trenton? A. Well, I can't testify to individual organs, I know that the 


circulation of these publications is in the area of the stores we serv~ 


ice. 
* * * * * 

Q. Allright. Let me ask you specifically about the store Don 
Roberts in Plainfield, Plainfield Lace Store. Do you recall Al Trabilsy 
of the Plainfield Lace Store, and Max Sobel of Sobel’s in Plainfield? A. 
Yes. 

Q. Now, can you tell us that each and every one of those three re- 
tailers subscribe to and read Editor and Publisher ? A. No, I can give 
you the same answer I said before; I can't specify as to any single indivi- 
dual account but I know that the circulation is made up of retailers whom 
we sell. 

Q. Well, then, I guess I misunderstood you. It was not your testi- 
mony that you know that those particular retailers receive those publica- 
tions? A. I cannot’ state that any single retailer receives it. 
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Q. And the same is true with Plainfield, Patterson and Trenton; 
is that correct? A. True. 


* * * * * 


Q. Now, when you received information, and when I say you I mean 


you as a member of this policy committee, that a competitor or competitors 
were using stylists in an area, can you give us an example of just how that 
information occurred to you, the procedure that you followed then, and so 
on? A. Well, when we received the notification it was usually through a 
salesman or through his district manager, we would try to arrange as soon 
as possible thereafter to have one of our own stylists in that area, in that 
store. 

Q. Well, what did you do in regard to determining how the competi- 
tor or competitors furnished the stylist? How did you go about determining 
what terms and conditions he imposed? A. There were no terms or con- 
ditions imposed in regard to the use of a stylist. It was voluntary and fully 
paid for on the part of the manufacturer. 

Q. You are talking about your competitors? A. Oh, yes, that much 
we know. 

Q. That is the point: How did you know that ? A. Because the same 
retail buyers who used our stylists used the competitor's stylists and we 
know the terms through them under which they received the stylist from 
competitors. 

Q. In other words, the buyer of the particular retail establishment 
would notify you that, "We have received a stylist from X manufacturer," 
and they wanted one from you? A. No, you asked how -~ if I understood 
you correctly -- how I knew what the terms were under which competitors 
offered stylists. 

Q. Yes. A. And we knew that through discussions with retailers, 
but we did not furnish one because a retailer said, "I'm having X company 
stylist this week." When we found out through the salesman that a stylist 
for the other company was there we would try to arrange one of ours as 
quickly as possible, but it wasn't a lever held over our heads. 

Q. In other words, no customer ever told you that they wouldn't 
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buy your line unless you furnished them a stylist; is that correct? A. 
No customer ever said that to me. 
* * * * * 

HEARING EXAMINER PIPER: Are you still furnishing stylists ? 

THE WITNESS: Yes, sir. 

HEARING EXAMINER PIPER: You said there were anywhere from 
four to six? 

THE WITNESS: During that period of time. 

HEARING EXAMINER PIPER: I think I heard witnesses from the 
other companies testify about how they were divided up regionally or 
something like that. 

THE WITNESS: Yes. 

HEARING EXAMINER PIPER: Do you follow a system like that ? 

THE WITNESS: Yes, loosely. I mean, there is no set regulation. 
We determine competitive needs as to where the -- we find out the other 
stylists are and we try to match it. 

HEARING EXAMINER PIPER: Where are they located all the time? 

THE WITNESS: Well, there are certain areas where it is uneconomi- 
cal to send a stylist because geography enters into it. I think I may have 
testified about this once before. 

HEARING EXAMINER PIPER: Maybe you did and I forgot. 

THE WITNESS: It costs a lot of money to keep these girls on the 


road and you can’t have them Monday and Tuesday in Detroit, for example, 


and Thursday and Friday in San Francisco; it would be uneconomical from 


a transportation point of view, So you try to group your workload for each 
stylist in a particular area. 
HEARING EXAMINER PIPER: Are they headquartered anywhere, 
like in New York? 
THE WITNESS: No. 
HEARING EXAMINER PIPER: They just keep moving around all the 
time? 
THE WITNESS: That is true. 
HEARING EXAMINER PIPER: You wouldn't know where they are 
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at any given moment unless you checked the records ? 

THE WITNESS: Well, from the records I know because we know 
where they are going to be placed, it's arranged for in advance with the 
store. 

HEARING EXAMINER PIPER: Do they live any place in particular ? 

THE WITNESS: Surprisingly enough, no. I can explain it this way. 
Most of these women, and they are usually not young women, they are 
older women, travel I would say 40-odd weeks a year. I don't know what 


the competitive aspects are but from our point of view they usually have 


four weeks off in the summer time and two or three or four weeks off at 
Christmas, New Year, January, which they in some cases retire toa 
sister's house some place and get their feet fixed and do the necessary 
medical things they have to do to stay in one spot for a couple of weeks in 
a year. In most cases they have no homes, as such. They are not based. 

Does that answer your question? 

HEARING EXAMINER PIPER: And in your organization they don't 
have any particular headquarters where they report ? 

THE WITNESS: Yes, we get reports from them continually in New 
York. 

HEARING EXAMINER PIPER: I mean in person, report in person. 

THE WITNESS: I usually see them -- 

HEARING EXAMINER PIPER: To the office, so to speak. 

THE WITNESS: No, there is no necessity for them to come in. I, 
once or twice a year, will usually meet them at varying spots, I'll try 
to arrange my path across theirs. It so happens that one or two of them 
live in the metropolitan area, at least come home to the metropolitan 
area for those one or two weeks they have off during the year andI usually 
meet with them at that time. 

HEARING EXAMINER PIPER: I was just wondering. 

You say you hear about a competitor furnishing a stylist to a store 
and then you try to furnish one as soon as possible. I think that is the 
way you put it. 

THE WITNESS: That is correct. 
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HEARING EXAMINER PIPER: The store might be in Texas and 

you might not have a stylist anywhere around Texas. 

THE WITNESS: That's correct. When I say "as soon as possible," 

I certainly don't mean the next week. I mean it could be a couple of months. 

HEARING EXAMINER PIPER: And then you arrange their itinerary 
so they wind up there as soon as possible? 

THE WITNESS: That's right. We try to geographically group these 
things. It's a juggling process. 

* * * * 
FURTHER CROSS-EXAMINATION 
By Mr. Dias: 

Q. In summary, then, I gather what you are doing is meeting the 
competition generally of the entire industry, is that correct? A. Yes, 
put it's done on a specific pinpointing basis of stores and of specific com- 
petitors in specific stores. Are you referring to stylists? 

Q. Yes. A. This is done on a pinpointing specific basis rather than 
an over-all basis. 

Q@. But isn't it done mainly because everybody else is doing it and 
you want to be in the store, too? A. Well, we don't want to lose competi~ 
tively if I'm rephrasing the same thing you are saying. 

Q. Well, your answer before that you may get a stylist into the store 
three or four months after the previous competitor had been in there and 
you just do that all around the country. A. Yes. 

Q. Follow the same system. I gather that you are meeting a general 
competitive situation rather than specific. This week it may be Maiden- 
form in this store, next week it may be Permalift in that store; you just go 


and chase them all around the country? A. We are doing it specifi- 


cally in each case rather than just a general routing to cover all the stores. 
* * * * * 
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Defendant Exhibit #3 (Received in evidence Tr. 507) 


ERAL TRADE COPMISSION 


i A. STEIN & COMPANY 


Permaelift brassieres and girdles 


" FOR COOPERATIVE NEWSPAPER ADVERTISING 


Attention: Corset Buyer and Advertising Manager 


A. Stein & Company has revised its cooperative advertising program for all “Perma.lift” ads run on or 
after March 26, 1956, and until further notice. We will cooperate in the cost of your newspaper adver- 
tising on the following basis: 


1 We have prepared, at our expense. layout. artwork, engraving and typography, in the form of mats, 
* for a variety of newspaper advertisements for “Perma-lift” Girdles, Brassieres and Garter Belts. 
These mats will be supplied, without charge, to all retailers requesting them. 


We will pay 50% of your lowest net newspaper line rate for space used to advertise “Perma-lift” 
Girdles, Brassieres and Garter Belts at regular prices. 


We will also pay 50% of your cost up to. but not to exceed. % of your lowest net newspaper line 
rate for each ad, to cover layout. artwork, engraving and typography. Example: 


Your net newspaper rate 

Your invoice to A. Stein & Company billed at es 

Additional 14. or in this case. .........02-2000sseeeeense nonce 10¢ per line, 

is used for layout. artwork, engraving and typography. 

We will pay 50% of your invoice at the. 40¢ per line rate. 
Any amount billdd in excess of your lowest line rate must be bona fide layout. artwork. engraving and 
typography costs, evidenced by records in your possession which can be made available. if necessary. 
Your invoice should be accompanied by a tear sheet of the full page on which our ad appeared. and 


must be received within 60 days. It will be satisfactory to send just a newspaper invoice with the 
tear sheet. if vou prefer. 


No checks or credit memoranda will be sent. unless they are specifically requested. Unlezs vou are 
advised to the contrary, your account will be credited on our books and the amount charged may 
be deducted from your next remittance. 


Trade-name copy must appear prominently in all advertising on “Permaz-lift™ Products, 


Our total cooperative expenditure will be confined to an amount not to exceed 5% of your total 
purchases of “Perma-lift” merchandise, at cost. 


We do not participate in radio advertising on “Perma.lift” merchandise, except in those cities where 
there is no local daily newspaper, in which case we will cooperate on the same basis as above. When 
sending in invoices for radio, a copy of the full script must be included. TV is not included under 
this agreement. 


If you use our mats and, consequently, have no production charges, it is not necessary to return'a signed 
duplicate of this notice. If you wish to participate in this plan, please sign the enclosed copy and return 
it to us by.Please do not hesitate to write us if there is any further information you desire. 


Ascepled 
A. STEIN & COMPANY 


FIRM. 1143 W. Congress Pkwy: 
Chicago 7, Illinois 


ITY. 
Please return this copy to A. Stein & Compang. 


BY. 
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Defendant's Exhibit #6 


(Received in evidence Tr. 537) 


FEDERAL TRADE COMMISSION 
pocner L766 ect EXUBIT ND. 


IN THE MATTER CF 


pate/3/2g/S 


ACE REPCRTING Cu. 


Co-op Ad Production 
Cost Shared by Firm 


Last week, when Jack Welsch, 
vicepresident,: Exquisite Form 
Brassiere, Inc, anrounted that 
his firm will share with retail- 
ers production costs of co-op 
newspaper advertising (E&P, 
Feb. 18, page 16), it marked a 
new tack in the most intense 
controversy in the corset and 
brassiere industry today. 

Since Jan. 1, when new FTC 

| Trade Practice Rules for the in- 
dustry took effect, most manu- 
facturers have refused to pay 
any part of production costs. In 

'‘}retaliation, retailers in many 
areas have banded together to 
decline to accept their co-opera- 
tive advertising. 

Exquisite Form claims it is 
the first company in the indus- 
try to announce its willingness 
to help pay production costs. 

in making the announcement, 
Mir. Welsch said: 


“Exquisite Form, with the 


“Exquisite Form has now 
peen advised by its legal coun- 
bois it is completely con- 

: Trade 


“Where its retailers do not 
se its prepared mats, but pre- 

‘their own advertising to fit 
ire ae gtectins for 


it is only fair that it bear pai 
of the additional cost. 

“The traditional position of 
Exquisite Form since the found- 
ing of the company, has been 
to participate in the full cost of 
cooperative advertising with its 
customers. That position was 
suspended only temporarily 
pending a study of the FTC 
rules by the company’s counsel. 

“Accordingly, Exquisite Form 
is now pleased to announce its 
return to policies which have 
enabled it, and its retailers, to 
flourish.” 

To expand newspaper adver- 
tising, Mr. Welsch said, Exquis- 
ite Form has set up the follow- 
ing allowance schedule: Mini- 
mum insertion, 200 lines; in any 
three month period, for one in- 
sertion, Exquisite Form will 
pay 50% of space and produc- 
tion costs; for two insertions, 
60%; for three, 70%; for four, 
80%. 


By 
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Defendant's Exhibit #8 (Received in evidence Tr. 540) 


FEDERAL TRADE COMMISSION 
DOCKET HO.GIGS & ponent EXHISIT NO, g 


IN THE MATTER OF; 
DATE erg ‘St 
ACE Reporter 
PRESS CLIPPING BUREAU B rose , he 
165 Church Street - New York 2 
pecaieteaae sd AI leR Sod les 


ADVERTISING AGE 
CHICAGO, ILL. 


Q 4 FEB 20 4959 
Exquisite Form 
Finds FTC Code No 


Veto; Resumes Co-op 


New York, Feb. 16—Exquisite 

Form Brassiere Inc. decided téday 
_ Wragain help retailers defray re- 

production costs of cooperative 

newspaper advertising. 

The company is the first in the 
industry to resume such a policy. 
Since Jan. 1, when new FTC trade 

. Practice rules for the industry took 
effect, most manufacturers have 
refused to pay any part of produc- 
tion costs. In retaliation, retailers 
in many areas have banded togeth- 
er and refused to accept their co- 
operative advertising. 

Exquisite Form, however, “has 
been advised by its legal counsel 
that it is completely consistent 
with the FTC trade practice rules 
to share production costs of its co- 
operative ads,” a company spokes- 

. man said. 

“Where its retailers do not use 
its prepared mats, but prepare 
their own advertising to fit the 
style and format which they have 
found most effective for them, Ex- 2 
quisite Form feels that it is only 
fair that it bear part of the addi-; 
tional cost,” he said. 


a To oe newspaper pee 
ing, the company. has set up the! 
following allowance schedule: In; 
yany three-month period, for one | 
tinsertion (200-line minimum), | 
i Exquisite Form will pay 50% of 
‘space and production costs; f 
itwo insertions, Se: ‘90€ 
!20%; for four, W®%.— 
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One of the Fairchild Publications 


Womens Wear Daily 


THE RETAILERS coy BEY Once 


Peg US Pat OF 


Bullock’s Sales Hit 
Peak $129,454,953 


OS ANGELFS, Fed 15.—Fis- 

cal year 1955 sales reached 
a record for the combined Bul- 
Jock’s and I. Magnin & Co. 
operation. according to M. E. 
Arnett. vice-president and 
treasurer of Bullock's, Inc. 

Sales on a consolidated basis 
for the fiscal year ended Jan. 
2B, 1956, were $129.454.953, an 
Increase of 5.2 per cent over 
sales for the preceding fiscal 
ace of $123,102.996, Mr. Arnett 


“It is significant that our 
volume has increased approx- 
imately 50 per cent during the 
past 10 years, rising with the 
national economy and increased 
coasumer expendable income,” 
Mr. Arnett observed. 


Longer Hours 


Aid Woodward 
To Set Record 


52-Week Sales Hit 
Peak; Net Up 16.7% 


WASHINGTON, Fed. 15. — Ex- 
panded. store hours in the de! 
town and suburban stores of Wood- 
ward & Lothrop, Inc, department 
store. here. played a targe part in 
the firm’s chalking up record sales 
and high net profits during 1935, 
Andrew Parker, president, and 
Lothrop Luttrell, executive vice- 
president, told Fairchild News 
Services. 

Net prot 
167 per ce 
up ¥ per cent for the 52 weeks 
ended Jan. 23, 1956, as compared 
fo the 52 weeks ended Jan. 29, 
1955, the executives revealed. Com- 
peny’s fiscal year ends July 31. 

Profits rose to $1,774,964 in the 
past year. against $1,519,052 the 
year before, while net sales Jumped 
bee eth in 1955 as ageinst 

40,004 the previous year. it 


at Woodward's rose 
and net sales were 


“wom call. 


(Tm board of Woodie d & Lo- 
today declared regular 
“peterly dividend of 50 cons a 
yare on its common and a i 
fend of 91.25 a share on its 
standing preferred. 
Dividends will be paid March 23] ——_ 
to stock of March 7. 


oA This dividend was declared at a 
oryspecial meeting of the board held 
sO" today instead of Friday, tbe reg- 


_ alar rreeting date. The boatd met 


Ceatinsed ¢ 


know 


She's your castemer — coe of sixty ma 
Gen women who will see PETER PAN a¢- 
wartising in 1956. It's the biggest bra and 
Eide promotion in PETER PAM history! 


PETER PAN 
ORAS AND GIRDLES 


YORK 3. N.Y. 


SILK CHIFFON 
WITH TYROLE 
EMBROIDERY 


Black sitk chiffon sheath with 
pastel silk embroidery Is one of 
the new surmmer dresece at Sam- 
wel Witeten’s collection that in- 
treduces Tyretean embroidery. 

Wide band ef multi-colered 
embreldered fewers sear bem 
Tepeated on short sleeves. A mar- 
rew silk crepe cord with side tice 
accents natural waistline. Priced 
at 658.13. 


‘| ApparelOutlay 


By Consumers|' 


This is highlighted 
today from the Tex 
tee of the Organizat 
pean Economic Coop 
Corrective measures 
are: Increased textile product 
consumption and lower prices wil 
in the framework of a single Evel 
pean market t 
The allernatise. In the face nF 
growing competition from As.alic 
textile interests, is the risk of a 


stampede by OEECs IT member | 
countriessto remove textiles from 4 


current trade liberalization lists. 
OEEC wes Litle or no hope a 


Furope’s testite industry expand-|* 


ing exports to other fo1e.gn mar- 
kets. 


THURSDAY, 


E m po riu mM, 


At $79,800,000 


Compares With '55 
$76,505,609 Total 


SAN FRANCISCO, Feb. 15 —Em.- 
porium Capwell Co. showed sales 
of §79,800,000 tunaudited» for the 
Gscal year ended Jan. 31, 1956. This 
compares with sales of $76,505,609 
the previous fiscal year. 
sales for the fourth quarter were 
$26,600,000 against 600,000 for 
the previous fourth quarter. 

The company has yet to tabulate 


profits for the fiscal year, but A-] 


nancial circle: expect it to show 
profits after taxes higher than the 
$3,102,266 made last year. For the 
six months ended July 31. 1953, 
the firm’s profit was $1.150.000 as 
against $1,050,000 and the trade be- 
lieves total year’s profits will be 
slightly higher (han the six-month 
ratio. 

Commenting on rezoning prod- 
lems in Marin County, where the 
firm plans a unit, FE. C. Lipman 
said he is “not worried about it” 

As noted. the firm plans to bo- 
cate in a shopping center about 
five miles north of San Rafeel but 
city zoning officials are split on 
whether (o rezone the land avail- 
able from residentiat and agricul- 
ture to business. 


Cone Mills Net 


Up 60%, Sales 
Rise 16% in 55 
$4,826,553 Earned 
On $163,583,568 


GREENSBORO, N. C., Fed. 15.— 
Cone Mills Corp. registered sub- 
stantial gains in 1935, with net 
profits increasing 60.7 per cent and 
sales rising 16.3 per cent over 1944. 

Consolidated net earnings for the 
ear ended Dec. 31. last, were 4- 

553, equal to $135 a common 

share. This compares with $3.003- 
639, or 82 cents a share in 1934, 

before giving effect to a special 
non-recurring expense charge of 
$379,443. 


come taxes, provt was 
as against $6,258,639. 


To Share Costs | 
Of Ad Production} 


Exquisite Form Brassiere. Inc: 
defray ad pro 


operative adveitising program. Of 
is the first company to have deq 


«| clared such a policy since the cory 
-Tset industry trade practice ruteq 
went into effect on Jan. 1 Hie 


Jack Welwh. vice-president, exe 


| plained the new program as fol- 


lows 


“Exquisite Form has been ad-[e 
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Big Stee: Advieed to Cash in 
Capwell S a pe 'On Switch to Soft Lines Sales 


“Cream be Off Hard Goods," 


Puckett Emphasizes, 


Hoiding Development Moxt Significant in Field— 
Mecchams Told to Move Closely to Hi:toric Con- 
sumer Spending Pattern—Yeee's Volume Seen at 


1955 Levels. 


By FRED EICHELBAUM 
The switch of emphasis from hard lines to soft goods this weelt 


was described by B. Earl Pucketl, board chairman of 
as the most significant development in separiment store 
confirming the 
months ago at the Allied Stores annua) stockholders” 
Unaudited] — fs Soa ee oc 


Mr. Puckett, 


Burlington 
Acquires Hess, 
Goldsmith 


Marks Firm’s Entry 
Into Glass Fibers 


Burlington Industries has ac- 
quired 100 per cent ownership of 
Hess. Goldumith & Co, it Is Joint- 


. president of Burling- 
ton, and James A. Goldsmith, Jr, 
head of Hess, Goldamith. 

This confirms reports published 
in these columns that Burlington 
was negotiating for Hess, Gobd- 
smith. Confirmation.wag not forth- 
coming from executives of the firms 
at that time. 

Hess, Goldsmith will retaia its 
corporate identity and continue to 
function as a separale company 
with present managemest. person- 
nel and policies unchanged, Mr. 
Ruhm stated. 

“Acquisition of Hess, Goldsmith 
marks Burlington's entey into glass 
fibers, a textile field tn which we 
Bave not particlpated “pteviowly.” 
he continued, “and this &s a fur- 
ther step In a long-range pro- 


Continued on Page Forty-fire 


‘Allied Shecea, 
retalliag. 

views he expressed about six 
ity 


tern of consumer spending 
Ceatineed on Page Eighty 


$12,500 Awarded 
To Sears in Suit 
On Former Buyer 


BBB Ad Guide|* 


Aids Stores on 


/Textile Fibers 


ARVIN KLAPPER 


present day 
pparel ad 

misleading” and “con- 
consumers. 


esterday made public a 
ide” for advertisers in 
imed at curbing this 
A Guide for Retail 

of Textile Fibers” 

leport was unveiled al a 
of the Textile Section of 


. Jackson, too 

A firms have been guilly of 
er wilful 7 

est confusion” i 
ing because of increasing num- 
© of man-made fibers now on 
the market and use of construc- 
tions or weaves formerly applied 
ty other fihers. 

Furthur, 


he pointed out. “em- 


{phasis on trade names rather than 


fiber content, and lack of cons 
Continued ea Page Forty-five 


thelr testimony, she admitted re. 
ceiving $16,500 In U. S. bonds and 


Justice DiFako referred to the 
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Corsets-Brassi 


Under Trade Practice Rules: Pie tar eee 
DOEKEL me yee SEIT baat WO, FC? 


* |Ads Slow b..wn as Stores 


\Weigh Makers’ Proposals 


Something resembling @ lempo- enjoyed by most ready-to-wear de-ythe satuativa got somewhat out of 
rary “sowdown™ in retail edvertis-] partments hand when some mamvfacturers 
ing of corsets and bras appears to However, most corset buyers are]olfered advertising contributions 
be ia the making. still on the lookout foe “pie in the ranging up to 100 per cent. This 

and are waiting for booph not only upset the basic 50 per 

and back feaces lo crawl Uhrough|ceat offered by leading manulace 

for better advertising set-ups. turers, bul also gave some retsil- 

— ers the idem what they should be 
opheavy allowances 


THURSDAY. FEBRUARY 16.1996 


° ° 
miamt 
a Buyers Mes the manufacturers” 
MIAMI, Fla, Fed. 15.—-A more/advertising Eilowances are mot 
dvertising |important to them, as well as to 

lines | ihe maker. Unaided It would be im- 

posuble for stores to push these 

individual lines through edequate 

advertising With the manufactur- 

help, @ well-rounded job can 

be done, keeping the brand name 


Allowances Stabilieed. 

The feeing here is that allow- 
ances will be largely stabilized at 
SO per ceat 

The point was made that some 


Using budgets Foundations are a 
basic necessity, lt ie felt, and aos 
gach occasional advertising should 
sulle Wie manufacturer's 

Discoetineance of B laceative is pro- 
vided to increase the advertising. 

meals: coeur ke Noes oC oats Ur “Good nee which are in demand 
While some buyers sald there wat rowe out by re 

i ep. | ltic buyers because of cuts in ap- 

will be no cul down on adver gropriations by manutecturers 

e sor oe aerartmere ay anent 

allowance, only one will |t00 muc! tune money building 

‘connection them up. Also consumer maga- 

elaine 3 Hine advertising has created a de- 


atlanta 
SEATTLE, Feb. 15.—Corset buy- | 
ers view the revised structure yy | ATLANTA, Feb. 15—The per- 
manefacturer’ edvertising allow. | ot?! manufacturers 
ances with mized tri 


a 
ing 
, nal 
ot 


ca 


by its legal counsel that it 

ia completely consistent with the 
Federal Trade Commission trade 
practice rules to share production 
costs of its cooperative advertising. 
“Where its retailers do not use 
(ts prepared mats, bul prepare) 
their own advertising to fit the) 
style and formal which they have 


e f 
by 1Pg) Yi |tound most effective for them! 
! t Exquisite Form feels that it is 
5 only fair that it beer part of the 

aig f Oh Pot 


HEHE 


additional cost. 

“The traditional pesition of Ex- 
quisite Form since the founding 
of the company has been to par- 

Desf d f ticipate in the full cost of co- 

gne operative rising with its 
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QUESTIONS PRESENTED 


1. Did the Commission properly amend its complaint so as to 
include a charge that petitioner had violated Subsection (e) of Section 2 
of the Clayton Act? 


2. Is there substantial evidence to support the Commission's 
findings of fact as set forth in Paragraph I A and Paragraph II B of the 
Initial Decision upon which the Commission based its conclusion that 
petitioner had violated Subsection (d) and Subsection (e) of Section 2 of 
the Clayton Act and which resulted in the issuance of the order to cease 


and desist? 


3. Petitioner asserts, but the respondent declines to stipulate that 
the following additional issues are presented: 


a. Was the petitioner prejudiced by the amendment 
described in Paragraph (1) above? 


b. If the facts are as found by the Commission deter- 
mined to be sustained by the record, has the petitioner as a 
matter of law available the defense to all alleged violations 
the meeting of competition in good faith? 


{NOTE: The petitioner has elected to withdraw its proposed issue of 


whether push money is properly within the scope of Subsection (c) of 
Section 2 of the Clayton Act. This issue was designated in Paragraph I, 
3, c, of the prehearing stipulation (J.A. 2). The Commission declined to 


stipulate that such issue was presented. However, the petitioner still 
asserts that it has the defense of ''meeting competition" available for a 
violation of Subsection (d) of Section 2 of the Clayton Act by the use of 
push money and still contends it has the right to present such testimony 
relevant to that defense. (See also Issue 3 b. above.) 
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The Commission Improperly Amended Its 
Complaint so as to Add a Charge that Petitioner 
Had Violated Subsection (e) at Section 2 of 

The Act ‘ : 


There is Not Substantial Evidence to Support the 
Commission's Findings that the Petitioner Has 
Violated Subsection (d) and Subsection (e) of the 
Act and which Resulted in the Issuance of the 
Order to Cease and Desist from the Use of 
Cooperative sealer Allowances and 
Stylists 5 # ’ 


A. The Use of Stylists 


B. Cooperative Advertising 


The Petitioner Has Available the Defense of 
"Meeting Competition" in the Use of Push Money 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,123 


EXQUISITE FORM BRASSIERE, INC., 
a Corporation, 


Petitioner, 


Vv. 


FEDERAL TRADE COMMISSION, 
Respondent. 


Petition to Review and Set Aside an Order of 
The Federal Trade Commission 


BRIEF FOR PETITIONER 


2 
JURISDICTIONAL STATEMENT 


Pursuant to the provisions of The Act of October 15, 1914, c. 323, 
§11, 38 Stat. 734, as amended; U.S.C.A. Title 15 §21; and/or The Act of 
September 26, 1914, c. 311, §5, 38 Stat. 719, as amended; U.S.C.A. 
Title 15 §45(b), the Federal Trade Commission issued a Complaint 
charging petitioner Exquisite Form Brassiere, Inc. with violating the 
provisions of Subsection (d) of Section 2 of the Clayton Act, as amended 
by the Robinson-Patman Act, The Act of October 15, 1914, c. 323, §2, 
38 Stat. 730, as amended; hereinafter referred to as the Act. Subse- 
quently, an Amended and Supplemental Complaint was issued by order 


of the Commission charging Exquisite Form Brassiere, Inc., with also 
violating the provisions of Subsection (e) of Section 2 of The Act (U.S.C.A. 
Title 15 §13(e)), as amended by the Robinson-Patman Act. 


The Initial Decision of the Hearing Examiner was filed on Janu- 
ary 28, 1960, and it ordered the petitioner to cease and desist from 
certain named practices. An appeal to the Federal Trade Commission 
was taken in accordance with the provisions of the Code of Federal 
Regulations, Title 16, c. 1, §3.22. The Commission, Commissioner 
Tait dissenting in part, adopted the Initial Decision of the Hearing 


Examiner. 


In accordance with The Act of October 15, 1914, c. 323, §11, 38 
Stat. 734, as amended; U.S.C.A. Title 15, §21(c); and/or The Act of 
September 26, 1914, c. 311, §5, 38 Stat. 719, as amended; U.S.C.A. 
Title 15 §45(c), and Rule 28(a) of the Rules of The United States Court 
of Appeals for the District of Columbia Circuit, the Exquisite Corpora- 
tion now prays that this Honorable Court set aside the Cease and Desist 
Order of the Hearing Examiner as adopted by the Federal Trade 


Commission. 
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STATEMENT OF CASE 
A. The Proceeding: 


The Federal Trade Commission issued a Complaint against 
Exquisite Form Brassiere, Inc., a New York corporation, hereafter 
referred to as the Exquisite Corporation, on November 29, 1957, alleg- 
ing that the Exquisite Corporation had violated Subsection (d) of Section 
2 of The Act. Specifically, the Complaint charged that payments were 
made for advertisements, which were offered to some customers but not 
made available to all customers competing with the allegedly favored 


customers. 


An Answer was filed denying any such violation, and subsequently 
hearings were begun in New York City on June 9, 1958. On the first day 
of the hearings 2 Commission witness, Leeds, offered testimony con- 
cerning the employment and utilization of the Exquisite Corporation of 
personnel known as "stylists" (J.A.50). The stylists, it developed, 
were female employees of the Exquisite Corporation who aided the 
clerical personnel of retail vendors in advising its customers and to 
display, demonstrate, fit, offer for sale and sell the Exquisite products 
(J.A. 51). 


On June 11, 1958, the counsel supporting the Complaint stated since 


there was evidence presented concerning the use of stylists and push money 
"|. it is my feeling that since we have learned of it we should get the 
information and if after the record is in we decide that the services of 

a stylist be possibly considered demonstrator services there is a 
possibility I might move for amendment to the complaint." (J.A. 107). 


At the termination of the June 12th hearing, counsel supporting 
the Complaint rested his case (Tr. 288). After studying the printed 
transcript, on June 27, 1958, counsel supporting the Complaint moved 
to amend the Complaint to include a count alleging a violation of Sub- 
section (e) of Section 2 of The Act (J.A. 33, see also P. 2 of "Answer- 
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ing Brief of Counsel Supporting Complaint", Federal Trade Commission 
Docket No. 6966.) The Hearing Examiner certified the matter to the 
Commission on July 9, 1958, and the Motion was granted on August 1, 
1958 (J.A. 17). In the order granting the motion, it was specifically 
ordered that the evidence already introduced should have the same force 
and effect as though received under the Amended and Supplemental Com- 
plaint (J.A. 17). 


The Amended and Supplemental Complaint in its First Count re- 
peated the charge of the Section 2(d) violation of The Act as set forth 
in the original Complaint (J.A. 4-7). The Second Count alleged that the 
Exquisite Corporation had furnished the services of stylists to some 
customers without furnishing or offering to furnish such services to 
customers competing with the allegedly favored customers (JA. 7-9). 


The Hearing Examiner found as a matter of law, in his decision 
that the acts and practices of Exquisite Corporation violated Sections 
2(d) and 2(e) of The Act, and ordered that Exquisite Corporation cease 


and desist from the paying of advertising allowances or push money or 
anything of value as compensation for services furnished by or through 


such customer unless it were made available on proportionally equal 
terms to all competing customers and to cease and desist from furnish- 
ing the services of stylists unless such services were made available on 
proportionally equal terms to all competing customers (J.A. 31). 


The appeal of the Exquisite Corporation was denied by the Com- 
mission, Commissioner Tait dissenting in part (J.-A. 33-47). An order 
was issued on October 31, 1960, adopting the Initial Decision of the 
Hearing Examiner as the Opinion of the Commission (J.A. 32). 


B. The Facts: 


The Exquisite Corporation is a corporation organized, existing, 
and doing business by virtue of the laws of the State of New York with a 
warehouse and its principal office and place of business located at 
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159 Madison Avenue, New York, New York.! The Corporation sells 
and distributes brassieres which it designs, manufacturers or causes 
to be manufactured. These products are resold to customers, such as 
department stores, women's specialty shops and dress shops with 
places of business located throughout the United States (J.A. 18). 


The petitioner in the course and conduct of its business is engaged 
in "commerce", as defined in the Clayton Act, as amended, having ship- 
ped its products or causing them to be transported from Exquisite Cor- 
poration's principal place of business in New York to customers 
located in the same and in other States of the United States and the 
District of Columbia (J.A. 18). 


During the course and conduct of its business petitioner has main- 
tained a system of promotional allowances, which included a cooperative 
advertising plan, premium plan, point of sale display plan and a mer- 
chandiser plan (J.A. 49-50, 52-59). 


A cooperative advertising plan was maintained by the Exquisite 
Corporation which provided for the allowance by the Exquisite Corpora- 
tion of invoice "credits" toward future purchases made by the customer 
who advertised (J.A. 64; see also payment provisions of Cooperative 
Advertising Schedule, 1954-1956, Commission Exhibit No. 1-A; 1956- 
1957, Commission Exhibit No. 2-A; 1957 Commission Exhibit No. 2-B). 
During the years 1955 to 1956 the plan required advertising in a media 
listed in Standard Rate and Data. "Copy" requirements included that 
the Exquisite Form name be prominently displayed in the advertise- 
ment. It was further required that the space devoted to Exquisite Form 
must be 400 lines or larger. In 1956 the minimum line requirement was 
reduced to 200 lines (J.A. 19, see also J.A. 64-65). 


: The present address of Exquisite Corporation is 14 Pelham Parkway, 
Pelham Manor, New York. 
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Sales representatives of Exquisite Form Corporation were to 
work with retailers in the proposed ad schedule. The schedule was then 
forwarded to Exquisite Corporation in New York for review. Upon ap- 
proval, an "Approved" copy was returned to the retailer, which indi- 
cated the confirmation by the Exquisite Corporation of the number, 
approximate dates and sizes of the advertisements set up (J.A. 49-50). 


The approval was expressly made subject to the method outlined 
in The Cooperative Advertising Schedule, 1956, Paragraph 4, entitled 
Payment, and quoted as follows: 


"4-Payment: We will pay 50% of the cost for one ad that is 
run in accordance with the above requirements. If, ina 
three month period you set up and run: 


a) Twoads .. . will pay 60% of the cost of each ad. 


b) Three ads . . . will pay 70% of the cost of each 
ad. 


c) Four ads .. . will pay 80% of the cost of each ad. 
Payment of approved ads will be made in the form of 
credit memos, which will be issued upon submission 


of tear sheets and invoices. Credit memos will be 


issued for each ad at 50%. Should you qualify for one 
of the three higher rates, an additional credit will be 
issued after your full three month's schedule of ads 


has been run and approved for payment. The addi- 
tional credit will represent the difference due you as 
a result of the number of approved ads run within the 
quarter...." (J.A. 6-7). (Emphasis added). 


On July 1, 1957, the cooperative advertising plan was changed to 
replace the sliding scale of 50% for 1 advertisement, 60% for 2 adver- 
tisements, and 70% for 3 advertisements, and 80% for 4 advertisements 
with an inflexible straight 50% policy regardless of the number of 
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advertisements that might be run within any one ninety-day period 
(J.A. 169). 


In the years 1954, 1955 and 1956, there was in existence a 
“premium plan" by which the Exquisite Corporation provided a. "pro- 
motional equalizer" for those who did not wish to do cooperative adver- 
tising. Initial notice of this plan was mailed to those retailers who were 
not participating in cooperative advertising at the time the premium plan 
was started. Although the details of the plan varied slightly from year 
to year, its scheme may be summarized as follows: A folder was pro- 
vided each retailer for filing his coupons. These coupons were included 
in the Exquisite Corporation's invoices to those retailers eligible (JA. 
53-55). Many valuable premiums, such as typewriters, and silver 
service sets were available as awards on the basis of a "point system". 
A "point" was a unit determined in relation to the dollar amount of the 
retailer's purchase, one point being awarded for every Ten Dollars. 
Coupons, representing "points" awarded to retailers, were included in 
participating retailer's invoices. A "double value" provision was later 
inaugurated into the premium plan of 1955-1956. A "target" was estab- 
lished for each retailer participating which was based on the actual 
amount of purchases for a seven-month period of the preceding year. 
As soon as a retailer's purchase equaled the target, he would earn 
double points for every dollar's worth of brassieres purchased. Al- 


though coupons were no longer issued after January 31, 1956, a notice 


was sent out early in January of 1956 stating that orders submitted 
before January 31 for February or March shipments would receive 
coupons. However, there was no cut-off date set for allowing custo- 
mers to cash in their coupons (JA. 55-57). 


A "point of sale display plan" was maintained by the petitioner 
during the years in question in the case at bar. This plan had as its 
function the advertising and display of the Exquisite Corporation 
product in the store of the retailer. The typical design of the items 
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utilized inthis program are depicted in Commission Exhibits 5-A and 
5-B, 6-A and 6-B, 7-A, 8-A and 8-B, 10-A and 10-B, 11-A and 11-B, 
12-A and 12-B, 13-A and 13-B (J.A. 57-58). 


There are two basic methods of selling brassieres. One is 
through "boxed goods", that is the garment is kept in a box behind the 
counter and the retailer removes it to show the garment to the customer. 
The alternative technique is selling’ "packaged goods" where sale and 
display are made of each garment individually packaged (JA. 58). 


In the sale of packaged garments items described as merchandisers 
are employed. The Exquisite Corporation maintained during the relevant 
years a "merchandiser plan" which was designed to provide an item 
tailored to meet the sales problems of the individual retailer. A sum- 
mary of the details of this plan is set forth below. 


Description of Unit: Available Free of 
Charge With Order Of: 


Wooden Floor Stand "Full 
Bra Bar” (holds 44 dozen 
units individually packaged) 


Wooden Floor Stand "Half 
Bra Bar" | 25 doz. 


Wire Unit for Counter 12 doz. 


Wire Unit (to be placed next 
to cash register) 3 doz. (JA. 59). 


Through the years 1955 to 1957, the Exquisite Corporation had a 
sales structure which employed between ten to twelve district sales 
managers. Four to six female personnel compensated by Exquisite 
Corporation were assigned to the district sales managers on the basis 
of equal time. These female employees who were known as "'stylists" 
were in turn sent to the garment company's retail customers where 
they were to assist and advise the sales personnel of such customers 
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on the proper display, demonstration and fitting of the Exquisite Corpo- 
ration product (J.A. 51). 


STATUTES INVOLVED 


The relevant parts of statutes, regulations and rules involved are 
submitted herewith (infra) as an appendix. 


STATEMENT OF POINTS 


The Commission erred in exceeding its own adjudicative rules, 
as well as its implied statutory power, by improperly amending its 
Complaint so as to add a charge that petitioner had violated Subsection 
(e) of Section 2 of The Act, and depriving petitioner of procedural as 
well as substantive due process of law by such action. 


The Commission erred in concluding that there was substantial 
evidence to support the Commission's findings that the petitioner had 
violated Subsection (d) and Subsection (e) of Section 2 of The Act by 
failing to make cooperative advertising allowances and stylists available 


on proportionally equal terms in violation of Subsection (d) and Sub- 


section (e) of The Act and which resulted in the issuance of the order to 
cease and desist. 


The Commission erred in failing to hold that petitioner had 
demonstrated that stylists had been furnished to meet competition. 


The Commission erred in failing to recognize that petitioner had 
demonstrated the availability of meeting of competition as a defense to 
any alleged violations of Subsection (d) of Section 2 of The Act by the 
use of push money or to account for any irregularities in the adminis- 
tration of the cooperative advertising plan. 
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SUMMARY OF ARGUMENT 


The Commission improperly amended its Complaint charging 


petitioner with a violation of Subsection (e) of Section 2 of The Act. 

This action exceeded the Commission's own rules of practice governing 
adjudicative hearings. These rules exhaust the authority which may 
reasonably be implied to have been given the Commission to issue 
Complaints. To allow such unlawful amendment after the Counsel sup- 
porting a Section 2(d) complaint had rested his prima facie case violates 
petitioner's Constitutional right to Procedural as well as Substantive 

due process of law. Prejudice is apparent on the face of the record 
which discloses that petitioner was given notice of a Section 2(d) violation 
through use of advertising allowances only to find that by retroactive 
action a prima facie case had been made out as to a previously "uncharged" 
Section 2(e) violation. 


The record fails to disclose by substantial evidence that petitioner 
failed to make stylists available on proportionally equal terms. On the 
contrary, the record discloses that the use of stylists were an industry- 
wide practice known to retailers. The record discloses no retailer who 
asked for such services and was denied them. Further the only two 
retailers who received stylists had previously received the services of 
stylists from competitors of Exquisite Form Corporation. 


The record fails to disclose by substantial evidence that petitioner 
failed to make its cooperative advertising plan available on proportion- 
ally equal terms. The plan was publicized orally by salesmen and 
through trade journals. In addition, alternatives were made available 
to those who did not wish to utilize cooperative advertising. Any ir- 
regularities in the administration of the program were clearly due to 
meeting competition and the Commission erred in adopting the Hearing 
Examiner's view that evidence of ''meeting of competition” is not 
available as a defense to a Section 2(d) violation. 
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The petitioner asserts that "meeting of competition" is available 
as a defense to the use of push money as an alleged violation of Sub- 
section 2(d) and if this position is correct, petitioner seeks the right to 
adduce additional evidence relevant thereto. 


ARGUMENT 


1. THE COMMISSION IMPROPERLY AMENDED ITS COMPLAINT 
SO AS TO ADD A CHARGE THAT PETITIONER HAD VIOLATED 
SUBSECTION (e) OF SECTION 2 OF THE ACT. 

The Commission stated in its Opinion that the Complaint in the 
instant case was properly amended because the amendment was a 
proper"... exercise of the administrative responsibility of the Com- 
mission itself to issue its complaint and to supplement a complaint 
previously issued whenever it has ‘reason to believe’ that a provision 
of the Clayton Act within its jurisdiction to enforce is, or has been, 
violated." (J.A. 33). 


The Commission further stated, that Exquisite Corporation had 
failed to demonstrate in what manner it had been prejudiced. Specific 
mention was made that"... insofar as the new allegations were con- 
cerned respondent was accorded the same procedural rights and safe- 
guards it would have received had a new complaint been issued." 

(J.A. 33). 


It is submitted that specific prejudice need not be shown if the 
petitioner was denied a fair hearing as guaranteed by Constitutional 
Procedural and Substantive due process of law.12 If it be determined that 


prejudice must be shown, it is present on the face of the record. 


The Federal Trade Commission being an administrative body 
has only such powers as those granted by Congress, Federal Trade 
Commission v. Western Meat Co., 272 U.S. 554. The Federal Trade 


i Within the ambit of the term Procedural due process petitioner includes the 
right to "administrative fair play" guaranteed by the Administrative Procedure 
Act. 
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Commission was created in 1914 by the first paragraph of §1 of the 
Federal Trade Commission Act, September 26, 1914, c. 311, §1, 38 
Stat. 717; U.S.C.A. Title 15, §41. 


The statutory authority which grants to the Commission the power 
to issue complaints in Clayton Act cases grants no specific authority 
to amend complaints, The Act of October 15, 1914, c. 323, §11, 38 Stat. 
734; U.S.C.A. Title 15, §21, as amended. Such authority, then, must 
be implied based upon the reasonableness of such act in light of the 
mission of the Federal Trade Commission and those powers which are 
deemed reasonably necessary to carry out that mission, Federal Trade 
Commission v. Western Meat Co., supra at p. 559. 


The Federal Trade Commission by law is given broad investi- 


gatory powers in order to carry out its mission of enforcement of the 
Clayton Act, Menzies v. Federal Trade Commission, 242 F.2d 81 (2nd 
Cir., 1957), cert. denied 353 U.S. 957. The Commission's own pro- 
cedural rules recognize the implication of such powers where the Com- 
mission has provided: "Upon completion of investigation, where the 
facts indicate that no corrective action by the Commission is warranted, 
the investigational files are closed. Where remedial action is appro- 
priate, the files may be referred for the initiation of adjudicative pro- 
ceedings by issuance of complaint, for negotiation of a stipulation to 
cease and desist or for other appropriate action." Code of Federal 
Regulations, Title 16, Chapter 1, §1.42; see also §1.31-1.39. (Emphasis 
added). 


This specific investigative power, then, clearly negates any im- 
plied statutory power to amend a complaint as was done here and turn 
retroactively, what had been in fact, an "investigational" hearing as to 
any Subsection (e) of Section 2 violation into a valid adjudicative 
proceeding. Not only does this demonstrate the lack of statutory 
right, but it also demonstrates the patent prejudice of such a 
procedure. The right of a hearing demands an opportun- 
ity to present a case and to be heard. Brotherhood 
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of R.R. Trainmen v. Swan, 214 F.2d 56 (7Cir., 1954). A right to a hear- 
ing embraces not only the right to present evidence but also a reasonable 
opportunity to learn the claims of the opposing faction and to meet them. 
Brotherhood of R.R. Trainmen v. Swan, supra at 59. The Administrative 
Procedure Act, June 11, 1946, Ch. 324, §5 and §7 and §8, 60 Stat. 239 
and 241 and 242, U.S.C.A., Title 5, $1004 and $1006 and §1007, reflected 
in the "Rules of Practice for Adjudicative Proceedings" of the Federal 
Trade Commission, Code of Federal Regulations, Title 16, Chapter 1, 
§3.1 - §3.20; set forth the procedure by which administrative agencies 
are to decide proceedings before them. The procedure gives reasonable 
assurance that the final decision of the Commission will reflect the 
evidence produced before the Hearing Examiner and that issues fairly 
raised will have been considered and decided and produce an adminis- 


trative record amenable to review. 


The "Rules of Practice for Adjudicative Proceedings" of the Fed- 
eral Trade Commission, Code of Federal Regulations, Title 16, Chap- 
ter 1, §3.9, admittedly articulate power to amend a complaint which 
may be reasonably implied. Indeed, the Rules exhaust what may reason- 
ably be implied. An amendment of the type involved in the case at bar 
cannot be reasonably implied and the "amending act" of the Commis- 


sion was without authority in law. 


It is, therefore, prayed that the entire proceeding be declared 


nugatory or in the alternative that the Cease and Desist Order con- 
cerning the alleged Subsection (e) of Seetion 2 violation be set aside. 
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Il. THERE iS NOT SUBSTANTIAL EVIDENCE TO SUPPORT THE 
COMMISSION'S FINDINGS THAT THE PETITIONER HAS 
VIOLATED SUBSECTION (d) AND SUBSECTION (e) OF THE 
CLAYTON ACT AND WHICH RESULTED IN THE ISSUANCE 
OF THE ORDER TO CEASE AND DESIST FROM THE USE OF 
COOPERATIVE ADVERTISING ALLOWANCES AND STYLISTS. 


"The Commission's findings of fact, if supported by substantial 
evidence, are conclusive upon the Court, and if either party shows 
grounds for adducing additional evidence, the court may order it to be 
taken before the Commission." (Emphasis added). Federal Trade 
Commission v. International Paper Co., 241 F.2d 372, 373 (2nd Cir., 
1956). 


The criteria to determine ''. . . whether evidence is ‘substantial’ 
is whether, in the individual case before the court, there is ‘such rele- 
vant evidence as a reasonable mind might accept as adequate to sup- 
port a conclusion.''' Willapoint Oysters v. Ewing, 174 F.2d 676, 691 


(9th Cir., 1949) citing Consolidated Edison Co. v. National Labor Rela- 
tions Board, 305 U.S. 197, 229-230. The application of the criteria 


requires the court to consider evidence on both sides to determine 


whether evidence in support of the administrative conclusion can be 
fairly said to be substantial in the face of opposing evidence. Willapoint 
Oysters v. Ewing, supra at 685. 


A. The Use of Stylists. 


The essential factual issues relevant to the alleged Subsection (e) 
of Section 2 violation before the court is whether stylists were afforded 
to customers of the appellant on proportionally equal terms; if not, whether 
the unequality was due to the meeting of competition in good faith. The 
Hearing Examiner found as a matter of fact that stylists were furnished 
by petitioner to its larger accounts and that they were not offered to many 
of the smaller accounts of the petitioner. Further, the Hearing Examiner 
found ". . . that the stylists program was never intended to be available 
or offered to all of its customers, but was a special program designed to 
promote sales in the largest stores of petitioner's customers... . It 
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employed four to six stylists. They were assigned on an equal basis to 
each district, so that each individual district would have use of a stylist 
for approximately six months. Respondent's officials conceded that its 
district managers assigned stylists to purchasers in their territory as 
they saw fit, and that it would be completely impractical to furnish them 
to every customer who wanted them. They also conceded that it was not 
intended that the program would be available to all customers. Prior 
to the amendment of the complaint to include §2(e), it was frankly con- 
ceded that the stylists program was adopted as a promotional device 

to enhance respondent's sales." (J.A. 26). 


" |. the record establishes beyond dispute that such services 


were not offered or accorded to all competing purchasers..." (J.A. 


27). (Emphasis added). 


As a matter of law the Hearing Examiner found that the petitioner 
had not met the requirements of the §2(b) defense because ", ,.. the very 
method by which it [the stylist program] was set up, limiting the stylists 
to an equal amount of time in each district and permitting their use by 
each district manager as he saw fit would prevent its being used only 
for the purpose of meeting specific competition. .. . Furthermore, as 
was pointed out by the Supreme Court in the Staley [Staley Mfg. Co. v. 
Federal Trade Commission, 135 F.2d 453, 455 (7th Cir., 1943)] and 
Standard Oil [Standard Oil Company v. Federal Trade Commission, 340 
U.S. 231 (1951)] cases . . . $2(b) does not permit the adoption of a system 
to meet the competition of an illegal discriminatory system engaged in 
by competitors. ... The 'good faith' requirement is not met unless 
the discrimination is limited to individual situations in order to meet 
competitive offers and prevent the loss of customers. Although respond- 
ent proved that some of its competitors had supplied stylists, no attempt 
was made to demonstrate the terms and conditions of such programs, 
the products involvedor the length of time such services were furnished." 
(J.A. 28-29). 

The record establishes in fact that only two customers in Plain- 
field, New Jersey, — ''Teppers" and "Rosenbaum", department stores — 
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advertising plan to the customers. The record clearly shows that it 


was a common trade practice, known to retailers, ° that brassiere 


manufacturers generally maintained cooperative advertising plans;* 


Retailer 
Sloshberg 


Swern and Co. 
Trading as Lit Bros. 


Ann M. Selby 
Mae's 


Reference to J. A. p. 
111 


City, State 
Trenton, New Jersey 


117 
120, 121 
123 

71 

80 

84 

88 

94 

98 


Lady Rose 
Corset Bar 
Jacobs 
Quakenbush Co. 
Tepper's 
Don Roberts 
Plainfield 
Rosenbaum Brothers 
Competing in 
the Common 
areas of 
Paterson, 


Plainfield, 
Trenton, 


Mer- 


Cooperative chan- 


Manufacturer 


Warner Bros. 


Baltimore 


Yes 
J.A. 148-149 


_Advertising 


Yes 
J.A. 149-151 


No 
J.A. 152 


Premiums 


disers 


Yes 
J.A. 152 


Co., Inc. 
Bridgeport, Conn. 
200 Madison Ave. 
New York, N. Y. 


Bali Brassiere 
Co., Inc. 

393 5th Ave. 

New York, N.Y. 


Maiden- Form 
Brassiere 
Co., Inc. 
200 Madison Ave. 
New York, N.Y. 


Exquisite 
Corporation 

159 Madison Ave. 

New York, N. Y. 


No 
J.A. 145 


Yes 
J.A. 373-374 


Yes 
J.A. 135 


Yes 
J.A.59-60 


Yes Yes Yes 
J.A. 53-54 J.A. 58-59 J.A. 57 
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that the petitioner announced his plan, and changes thereof, to his custo- 
mers by notice in trade newspapers (Exhibits 6, 8, 9B; J.A. 180, 181, 
182), and through its salesmen orally to customers. (J.A. 170).° 


The petitioner suggests that the availability requirement of §2(d) 
must be construed with latitude for this industry-wide practice of co- 
operative advertising of which this Court may take judicial notice as 
having existed since 1902. See General Motors Corporation, Frigidaire 
Division v. United States, No. 236-56, U. S. Court of Claims, decided 
May 4, 1960 (p. 12). In that case the Court of Claims pointed out that 
the first cooperative advertising on record was begun by Warner Corset 
Co. 


It is urged also that in light of petitioner's good faith effort to 
offer the plan to his customers, the availability requirement must be 
considered with reasonable latitude. A rule of reason must guide each 


industry. 


If no rule of reason be recognized, the Commission would require 
an undue burden upon particular industries and competitors. To require 
exact proof of explicit offers to each customer is not only unlawfully 
burdensome but impossible in the instant case. The Exquisite Corpora- 
tion has thousands of customers and over a hundred salesmen who con- 
stantly service different customers. Neither salesmen or customers 


could be expected to recall receiving or making such offers (JA. 61). 


The good faith of petitioner is also clearly exhibited by the alter- 


natives made available to his customers. The overall promotion plan, 


, "Guides For Advertising Allowances and Other Merchandising Payments 
and Services; Compliance With Sections 2(d) and 2(e) Of The Clayton Act, As 
Amended By The Robinson-Patman Act," adopted May 9, 1960: ... 


"' 8, Seller's duty to inform. The seller should take some action to 
inform all his customers competing with any participating customer that 
the plan is available. He can do this by any means he chooses, including 
letter, telegram, notice on invoices, salesmen, brokers, etc. However, 
if a seller wants to be able to show later that he did make an offer to a 
certain customer, he is in a better position to do so if he made it in 
writing.'" (Emphasis added). 
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which included cooperative advertising, merchandiser plan, point of 


sales display, was an integral part of the petitioner's national adver- 


tising scheme. 


Commission witness, Bertram Robert Brown, employee of Ex- 
quisite Corporation, testified that local advertising was not tied in, as 
such, with Exquisite’s national advertising. The salesmen of Exquisite 
were given advertising agreements, and told to explain to dealers that 
the way to promote our merchandise was saturation exposure, the 
national advertising created a certain sales impulse, ". . . a favorable 
impulse on the mind of the consumer and the way to direct it into the 
individual store was through a newspaper ad, through a window display, 
through interior display such as fitting rooms, and a saturation display 
throughout the store. This was the ideal way to merchandise our 
national advertising campaign.” (JA. 85). 


It is significant to compare the above with the explanation of the 
relationship of national and retail advertising contained in General 


Motors Corporation, Frigidaire Division v. United States, supra, at 
pages 12 and 14: 


"National and Retail Advertising 


"Advertising is commonly classified in terms of the 
objective as (a) general or national advertising, or (b) 
retail or local advertising. 


(a) General or national advertising is done principally 
by manufacturers, the objectives of such advertising are to 
build a reputation for the brand name of the product, and to 
create a desire in the public for the brand and product ad- 
vertised. No immediate or direct response is expected or 
obtained from such advertising, the purpose being to leave 
an impression or mental association with respect to the 
brand and product advertised. In order to achieve this pur- 
pose, the content of national advertising is devoted to illus- 
trating the product and extolling the features and the 
reputation of the manufacturer and the brand. 


"Retail or local advertising is done by retailers and 
has as its principal objective the stimulation of immediate 


21 


sales for the retailer. This type of advertising informs 
consumers where nationally advertised products can be 
purchased. Such advertising, however, is designed not only 
to sell the products advertised, but create store traffic by 
bringing customers into the store, and also to build up 
cumulatively a personality and a reputation for the store. 
Thus, this advertising personalizes the particular store by 
including the name and location of the retailer and cover- 
ing such items as prices, credit terms, parking facilities, 
services, and other distinct features of the particular 
retail outlet. 


"(c) ... Local newspaper and spot announcements on 
local radio and television stations are the principal media 
for retail advertising. 


"(b) ...a successful national distribution and market- 
ing program for most branded products requires both 
national and retail advertising. 


"(c) The manufacturer receives the greatest benefit 
from national advertising, since brand reputation and good 
will for the manufacturer's products are the principal ob- 
jectives of national advertising. The manufacturer also 
derives some benefit from local or retail advertising that 
covers the manufacturer's products since this advertising 
informs the public where such products can be purchased." 


Witness Brown explained clearly the reasonableness of the alter- 


native of streamers and window displays for a local "Mom and Dad" 
shop. These items performed essentially the same function as the co- 
operative advertising plan utilized by a large metropolitan department 
store. 


The Hearing Examiner in dismissing Exquisite Corporation's con- 
tention that the furnishing of display material and store dispensers 
constituted a proportionally equal alternative stated that: "Section 
2(d) expressly provides that such payments for services furnished by a 
customer are illegal unless such payment is available on proportionally 
equal terms to all other customers competing, . . . Such payment not 
something else, must be available on proportionally equal terms." 
(J.A. 24). (Emphasis added). This contention was succinctly answered 
by Commissioner Tait in his dissenting opinion. This view ". . .is 
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clearly in conflict with the view expressed by the Commission on this 
point in its 'Guides' ." (J.A. 47) © A further demonstration by the Ex- 


quisite Form Corporation to furnish alternatives proportionally equal to 
all is to be found in the premium plan which was in effect in 1955, 1956. 
It was in this period that the minimum lineage requirement for coopera- 
tive advertisement was four hundred lines. The Exquisite Corporation 
mailed to every customer who had elected not to participate in the co- 
operative advertising in that period a notice of the initiation of such 


premium plan. 


In regard to the cooperative advertising plan as a whole it argued 
that any irregularities present were due to the necessity to meet com- 
petition. This was not allowed to be shown during the Hearing because of 
the Hearing Examiner's position that meeting of competition did not apply to 
Section 2(d)(J.A. 70,113-114,126,155-156). The Initial Decision of the 


° Guides For Advertising Allowances and Other Merchandising Payments and 
Services; Compliance with Section 2(d) and 2(e) of the Clayton Act, as amended 
by the Robinson-Patman Act adopted May 9, 1960. 


"5. What are services or facilities? This term has not been exactly 
defined by the statute or in decisions. The following are merely examples — 
the law also covers other services and facilities. 

(a) The following have been held to be services or facilities covered by the 
law where the seller has paid the buyer for furnishing them: 

Any kind of advertising, 

Handbills, 

Window and floor displays, 

Special sales or promotional efforts for which 'push money' is paid to 

clerks, salesmen, and other employees of the customers, 

Demonstrators and demonstrations, 

Collecting of orders from individual stores, 

Furnishing complete distribution of seller's line. 

(b) Here are some examples that have been held to be services or facilities 
covered by the law when the seller furnished them to a customer: 

Any kind of advertising, 

Catalogs, 

Demonstrators, 

Display and storage cabinets, 

Display materiais, 

Special packaging, or package sizes, 

Warehouse facilities, 

Accepting returns for credit, 

Prizes or merchandise for conducting promotional contests. 

In these Guides, the term 'services' is often used as short for "services 
and facilities.'"" (Emphasis added). 
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Hearing Examiner proclaimed: "It is now well settled that the good 
faith meeting of competition defense set forth in Section 2(b) is not 
applicable to Section 2(d)." F.T.C. v. Simplicity Pattern Co., 360 U.S. 
55 (1959), A & P Tea Co. v. F.T.C., 106 F.2d 667 (3rd Cir., 1934); and 
Henry Rosenfeld, Inc., 52 F.T.C. 1535 (1956). (J.A. 24). 


Again Commissioner Tait objects to such a conclusion. He states 
in his dissenting opinion that the cases of Elizabeth Arden Inc. v. 
Federal Trade Commission, 156 F. 132 (2d Cir., 1946) and Elizabeth 
Arden Sales Corporation v. Gus Blass Co., 150 F.2d 988 (8th Cir., 1945) 
raises a question ". . . to which I find no answer in the majority opin- 
ion." (J.A. 43). Both decisions pose the question: "If the payment by 
a seller to a customer for services furnished by or through that 
customer can constitute the furnishing of a service by the seller under 
§2(e), why cannot the payment by the seller for a service be considered 
the furnishing of a service under $2(b)." (J.A. 43). 


The dissenting opinion chides the majority opinion for glossing 
over the most informative portion of the legislative’history in its 


search for Congressional intent: 


"House Bill, H.R. 8442, and Senate Bill S. 3154, as 
originally introduced were identical in all respects. Both 
contained, as Section 2(d)(1), a provision which was the 
prototype of the present Section 2(d). Neither bill, how- 
ever, provided for the defense of good faith meeting of 
competition and neither contained a provision similar to the 
present Section 2(e). Section 2(b) of the Clayton Act, as’ 
amended, first appeared in its present form as Section 
2(b) in Senate Bill, S. 3154, when the bill was passed by the 
Senate. Although that bill contained the provision which 
ultimately became Section 2(d) of the amended Clayton Act, 
it did not contain any provision similar to Section 2(e) of 
the amended Act, nor did it otherwise prohibit the dis- 
proportionate furnishing of services and facilities as dis- 
tinguished from payments to customers who furnished such 
services or facilities. It thus appears that at that stage ofthe 
history, at least, the defense set forth in the proviso must 
have applied to payments for services and facilities 
furnished by a customer. Any other construction would 
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mean that the reference to 'services and facilities’ con- 
tained in the proviso was meaningless. 


"HR. 8442 was later amended by the House to extend 
the scope of the meeting competition defense by the use 
of language identical to that contained in Section 2(b) of the 
Senate Bill. There is nothing in the discussion of this 
amendment or elsewhere in the debates or Committee re- 
ports to indicate that the meeting competition defense 
should not apply to a Section 2(d) proceeding.” (J.A. 44-45). 


The Hearing Examiner adopted the view that the case of Federal 
Trade Commission v. Simplicity Pattern Co., 360 U.S. 55, had settled 
the question of whether a §2(b) defense is available for a 324) violation 
in the negative. Petitioner is unable to find any basis for the acceptance 
of such a view of Simplicity Pattern, supra. On the contrary, the Ninth 
Circuit Court of Appeals has presented a formidable objection to the 
adoption of such a view. 

"Subsections (c), (d), and (e) of section 2 of the Clay- 

ton Act, as amended, unqualifiedly make unlawful certain 

business practices other than price discriminations. The 

only escape Congress has provided for violations under 

these subsections is that which is sanctioned in subsection 


(b) of that section. Federal Trade Commission v. Simplic- 
ity Pattern Company, Inc., 360 U.S. 55, .. ."" Federal Trade 


Commission v. Washington Fish and Oyster Co., 271 F.2d 
39, 44 (9th Cir. 1959) 


Therefore, the petitioner prays that the Cease and Desist Order 
of the Commission pertaining to cooperative advertising be set aside 
or in the alternative return the case for the taking of additional 
testimony. 


Il. THE PETITIONER HAS AVAILABLE THE DEFENSE OF "MEETING 
COMPETITION" IN THE USE OF PUSH MONEY. 


On the third day of the hearings, June 11, 1958, the Commission 


counsel stated his "position": 


"When this was initiated we had no information on the 
availability of stylists nor do we have any information upon 
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the availability of push monies prior to that. It now develops 
that there are such services or facilities or payments avail- 
able and it is my feeling that since we have learned of it we 
should get the information and if after the record is in we 
decide that the services of a stylist be possibly considered 
demonstrative services, there is a possibility I might move 
for amendment to the complaint. 


"On the other hand, if I can determine it might properly 
fit within the 2(d) charge I feel that the complaint is broad 
enough in scope to cover it. In other words we gave as an 
example the payments by Exquisite for promotional services 
and facilities and as I say if this furnishing of a stylist 
falls within the popular conception of the 2(d) section of the 
act I would certainly urge that that also be considered part 
of the violation, if any is found, but if it becomes apparent that 
it is the subject of a separate violation, a violation of a 
separate section, I move to amend the complaint.” (J.A.. 
107-108). (Emphasis added). 


Despite this position no mention was made in the amended com- 
plaint of the use of push money. The Initial Decision found the use of 
push money to violate Subsection 2(d) of the Act. In Hearing Examiner 
Piper's "Order" the petitioner was directed to cease the use of "push 
money". On review the Commission agreed, stating that a checktransmittal to 
Rosenbaum's of Plainfield, New Jersey, by letter dated July 19, 1957, 
advising that: 


"This check represents the prize monies due your Sales 
Personnel for the Exquisite Form P.M. Contest that was 
run in your store for the period of 4/15 thru 6/8/7 [57]." 
Since this payment was granted by respondent to or, at 
least, 'for the benefit of' a customer for promotional serv- 
ices furnished respondent, it clearly comes within the scope of 
$2(d). The record also reveals that this payment was not 
made available on proportionally equal terms to other 
customers of respondent in the Plainfield, New Jersey, 
area. This showing is sufficient to sustain the charge in 
the Complaint that respondent violated Section 2(d) of the 
amended Clayton Act.” (J.A.40. See also J.A. 105-106) 


Petitioner respectfully submits this situation as an example of the 


danger of allowing adjudicative proceedings to be commingled with 


investigatory proceedings. The petitioner was placed in the position by 
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the original complaint of having to prepare to adjudicate an alleged §2(d) 
violation by the use of cooperative advertising and by retroactive notice 
at the Commission level find that a prima facie case has been made out 


regarding the use of stylists and push money. 


Certainly there is no argument that evidence was turned up that 
push money was used on one occasion (J.A. 105-106) to sell goods. 


For this appeal petitioner concedes that the use of "push money" is 


properly within the scope of the provisions of Subsection 2(d) of The Act. 


However, petitioner urges for the reasons set forth in the previous 
argument that "meeting of competition" is available for an alleged 
violation of 82(d) and petitioner has the right to present whatever evidence 
is available that is relevant to such meeting of competition. (JA. 155- 
156). 


CONCLUSION 


For the reasons set forth above, the Exquisite Corporation requests 
that the relief sought in each of the preceding arguments be granted. 


Respectfully submitted, 


PEYTON FORD 


1000 Connecticut Avenue, 
Washington 6, D. C. 


Attorney for Petitioner 
Of Counsel 


Ford, Larson, Greene and Horan 
1000 Connecticut Avenue 
Washington 6, D.C. 
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APPENDIX 


STATUTES INVOLVED 


The Act of October 15, 1914, c. 323, §11, 38 Stat. 734, as amended; 
U.S.C.A. Title 15 §21(b): 


"(b) Whenever the Commission or Board vested with juris- 
diction thereof shall have reason to believe that any person 
is violating or has violated any of the provisions of sections 
13, 14, 18 and 19 of this title, it shall issue and serve upon 
such person and the Attorney General a complaint stating 
its charges in that respect, and containing a notice of a 
hearing upon a day and at a place therein fixed at least thirty 
days after the service of said complaint..." 


The Act of September 26, 1914, c. 311, $5, 38 Stat. 719, as amended; 
U.S.C.A. Title 15 §45(b): 


'(b) Whenever the Commission shall have reason to 
believe that any such person, partnership, or corporation 
has been or is using any unfair method of competition or 
unfair or deceptive act or practice in commerce, and if it 
shall appear to the Commission that a proceeding by it in 
respect thereof would be to the interest of the public, it 
shall issue and serve upon such person, partnership, or 
corporation a complaint stating its charges in that respect 
and containing a notice of a hearing upon a day and ata 
place therein fixed at least thirty days after the service of 
said complaint. . ." 


The Act of October 15, 1914, c. 323, §2, 38 Stat. 730, as amended; 
US.CA. Title 15, §13: 
Subsection (b): 


'(b) Upon proof being made, at any hearing on a com- 
plaint under this section, that there has been discrimination 
in price or services or facilities furnished, the burden of 
rebutting the prima-facie case thus made by showing justi- 
fication shall be upon the person charged with a violation of 
this section, and unless justification shall be affirmatively 
shown, the Commission is authorized to issue an order 
terminating the discrimination: Provided, however, That 
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nothing contained in sections 12, 13, 14-21, and 22- 

27 of this title shall prevent a seller rebutting 

the prima facie case thus made by showing that his lower 
price or the furnishing of services or facilities to any pur- 
chaser or purchasers was made in good faith to meet an 
equally low price of a competitor, or the services or facil- 
ities furnished a competitor." 


Subsection (d): 


"(d) It shall be unlawful for any person engaged 
in commerce to pay or contract for the payment of anything 
of value to or for the benefit of a customer of such person 
in the course of such commerce as compensation or in con- 
sideration for any services or facilities furnished by or 
through such customer in connection with the processing, 
handling, sale, or offering for sale of any products or com- 
modities manufactured, sold, or offered for sale by such 
person, unless such payment or consideration is available 
on proportionally equal terms to all other customers com- 
peting in the distribution of such products or commodities." 


Subsection (e): 


'(e) It shall be unlawful for any person to dis- 
criminate in favor of one purchaser against another pur- 
chaser or purchasers of a commodity bought for resale, 
with or without processing, by contracting to furnish or 
furnishing, or by contributing to the furnishing of, any serv- 
ices or facilities connected with the processing, handling, 
sale, or offering for sale of such commodity so purchased 
upon terms not accorded to all purchasers on proportionally 
equal terms." 


The Act of October 15, 1914, c. 323, §11, 38 Stat. 734, as amended; 
U.S.C A. Title 15, §21(c): 


"(c) Any person required by such order of the Com- 
mission or board to cease and desist from any such viola- 
tion may obtain a review of such order in the court of 
appeals of the United States for any circuit within which 
such violation occurred or within which such person resides 
or carries on business, by filing in the court, within sixty 
days after the date of the service of such order a written 
petition praying that the order of the Commission or board 
be set aside .. .” 
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The Act of September 26, 1914, c. 311, §5, 38 Stat. 719, as 
amended; U.S.C.A. Title 15 §45(c): 


"(c) Any person, partnership, or corporation required 
by an order of the Commission to cease and desist from 
using any method of competition or act or practice may 
obtain a review of such order in the court of appeals of the 
United States, within any circuit where the method of com- 
petition or the act or practice in question was used or where 
such person, partnership, or corporation resides or carries 
on business, by filing in the court, within sixty days from the 
date of the service of such order, a written petition praying that 
the order ‘of the Commission be set aside. .. ." 


The Act of September 26, 1914, c. 311, $1, 38 Stat. 717; U.S.C.A. 
Title 15, $41: . 


"A commission is created and established, to be known 
as the Federal Trade Commission (hereafter referred to as 
the commission), which shall be composed of five commis- 
sioners .. ." 


The Administrative Procedure Act, June 11, 1946, Ch. 324, §5 
and 7 and 8, 60 Stat. 239 and 241 and 242; U.S.C.A. Title 5: 
"§1004. ... 


"(a) Notice of hearing and issues. 


"Persons entitled to notice of an agency hearing shall be 
timely informed of (1) the time, place, and nature thereof; 
(2) the legal authority and jurisdiction under which the hear- 
ing is to be held; and (3) the matters of fact and law asserted. 
In instances in which private persons are the moving parties, 
other parties to the proceeding shall give prompt notice of 
issues controverted in fact or law; and in other instances 
agencies may by rule require responsive pleading. In fixing 
the times and places for hearings, due regard shall be had 
for the convenience and necessity of the parties or their 
representatives. 


'(b) Procedure. 


"The agency shall afford all interested parties oppor- 
tunity for (1) the submission and consideration of facts, argu- 
ments, offers of settlement, or proposals of adjustment 
where time, the nature of the proceedings, and the public 
interest permit, and (2) to the extent that the parties are un- 
able so to determine any controversy by consent, hearing, 
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and decision upon notice and in conformity with sections 1006 
and 1007 of this title. 
* 


* * 


*§ 1006. 


"(b) Officers presiding at hearings shall have authority, 
subject to the published rules of the agency and within its 
powers, to (1) administer oaths and affirmations, (2) issue 
subpenas authorized by law, (3) rule upon offers of proof and 
receive relevant evidence, (4) take or cause depositions to be 
taken whenever the ends of justice would be served thereby, 
(5) regulate the course of the hearing, (6) hold conferences 
for the settlement or simplification of the issues by consent 
of the parties, (7) dispose of procedural requests or similar 
matters, (8) make decisions or recommend decisions in con- 
formity with section 1007 of this title, and (9) take any other 
action authorized by agency rule consistent with this chapter. 


"(c) Except as statutes otherwise provide, the proponent 
of a rule or order shall have the burden of proof. Any oral 
or documentary evidence may be received, but every agency 
shall as a matter of policy provide for the exclusion of ir- 
relevant, immaterial, or unduly repetitious evidence and no 
sanction shall be imposed or rule or order be issued except 
upon consideration of the whole record or such portions 
thereof as may be cited by any party and as supported by and 
in accordance with the reliable, probative, and substantial 
evidence. Every party shall have the right to present his 
case or defense by oral or documentary evidence, to submit 
rebuttal evidence, and to conduct such cross-examination as 
may be required for a full and true disclosure of the facts, 

In rule making or determining claims for money or benefits 
or applications for initial licenses any agency may, where 
the interest of any party will not be prejudiced thereby, adopt 
procedures for the submission of all or part of the evidence 
in written form. 


'(d) The transcript of testimony and exhibits, together 
with all papers and requests filed in the proceeding, shall 
constitute the exclusive record for decision in accordance 
with section 1007 of this title and, upon payment of lawfully 
prescribed costs, shall be made available to the parties. 
Where any agency decision rests on official notice of a 
material fact not appearing in the evidence in the record, any 
party shall on timely request be afforded an opportunity to 
show the contrary. 


"§1007. 


"(b) Prior to each recommended, initial, or tentative 
decision, or decision upon agency review of the decision of 
subordinate officers the parties shall be afforded a reason- 
able opportunity to submit for the consideration of the offi- 
cers participating in such decisions (1) proposed findings 
and conclusions, or (2) exceptions to the decisions or recom- 
mended decisions of subordinate officers or to tentative 
agency decisions, and (3) supporting reasons for such excep- 
tions or proposed findings or conclusions. The record shall 
show the ruling upon each such finding, conclusion, or ex- 
ception presented. All decisions (including initial, recom- 
mended, or tentative decisions) shall become a part of the 
record and include a statement of (1) findings and conclusions, 
as well as the reasons or basis therefor, upon all the material 
issues of fact, law, or discretion presented on the record; and 
(2) the appropriate rule, order, sanction, relief, or denial 
thereof." 


Code of Federal Regulations, Title 16, c.1: 
"§1.42 Referrals after investigation. 


"Upon completion of investigation, where the facts indi- 
cate that no corrective action by the Commission is war- 
ranted, the investigational files are closed. Where remedial 
action is appropriate, the files may be referred for the 
initiation of adjudicative proceedings by issuance of complaint, 
for negotiation of a stipulation to cease and desist or for other 
appropriate action." 


"§3,9 Amendments and supplemental pleadings. 
(a) Amendments. 


"(1) By leave. If and whenever determination of a con- 
troversy on the merits will be facilitated thereby, the hearing 
examiner may, upon such conditions as are necessary to 
avoid prejudicing the public interest and the rights of the 
parties, allow appropriate amendments to pleadings; provided, 
however, that an application for amendment of a complaint 
may be allowed only if the amendment is reasonably within 
the scope of the proceeding initiated by the original complaint. 


(2) Conformance to evidence. When issues not raised 
by the pleadings, but reasonably within the scope of the pro- 
ceeding initiated by the original complaint are tried by ex- 
press or implied consent of the parties, they shall be treated 
in all respects as if they had been raised in the pleadings; 


A-6 


and such amendments of the pleadings as may be necessary 
to make them conform to the evidence and to raise such 
issues shall be allowed at any time. 


‘(b) Supplemental pleadings. The hearing examiner 
may, upon reasonable notice and such terms as are just, 
permit service of a supplemental pleading setting forth 
transactions, occurrences, or events which have happened 
since the date of the pleading sought to be supplemented and 
which are relevant to any of the issues involved." 


'§3.22 ...Any party to a proceeding may appeal an 
initial decision to the Commission. The party, however, 
shall file a notice of intention to appeal with the Commis- 
sion within ten days after service upon him of the initial 
decision." 


GUIDES FOR ADVERTISING ALLOWANCES 
AND OTHER MERCHANDISING PAYMENTS 
AND SERVICES; COMPLIANCE WITH 
SECTIONS 2(d) AND 2(e) OF THE 
CLAYTON ACT, AS AMENDED BY 
THE ROBINSON-PATMAN ACT 


Adopted May 19, 1960 
* * * 


"5. What are services or facilities? This term has 
not been exactly defined by the statute or in decisions. The 
following are merely examples — the law also covers other 
services and facilities. 


"(a) The following have been held to be services or 
facilities covered by the law where the seller has paid the 
buyer for furnishing them: 


Any kind of advertising, 

Handbills, 

Window and floor displays, 

Special sales or promotional efforts for which 'push 
money’ is paid to clerks, salesmen, and other 
employees of the customers, 

Demonstrators and demonstrations, 

Collecting of orders from individual stores, 
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Furnishing complete distribution of seller's line. 


"(b) Here are some examples that have been held to be 
services or facilities covered by the law when the seller 
furnished them to a customer: 


Any kind of advertising, 

Catalogs, 

Demonstrators, 

Display and storage cabinets, 

Display materials, 

Special packaging, or package sizes, 

Warehouse facilities, 

Accepting returns for credit, 

Prizes or merchandise for conducting promotional 
contests. 


In these Guides, the term 'services' is often used as 
short for 'services and facilities." 


* * * 


"8. Seller's duty to inform. The seller should take 
some action to inform all his customers competing with any 
participating customer that the plan is available. He can do 


this by any means he chooses, including letter, telegram, 
notice on invoices, salesmen, brokers, etc. However, ifa 
seller wants to be able to show later that he did make an 
offer to a certain customer, he is in a better position to do 
so if he made it in writing." 


QUESTIONS PRESENTED 


1. Did the Commission properly amend its complaint 
so as to include a charge that petitioner had violated 
Subsection (e) of Section 2 of the Clayton Act? 

2. Is there substantial evidence to support the Com- 
mission’s findings of fact as set forth in Paragraph III A 
and Paragraph III B of the Initial Decision upon which 
the Commission based its conclusion that petitioner had 
violated Subsection (d) and Subsection (e) of Section 2 
of the Clayton Act and which resulted in the issuance of 
the order to cease and desist? 


(Nore: In its brief petitioner fails to set forth the 
question presented under Paragraph I 3 d (i)(ii) as set 
forth in the Prehearing Stipulation. Petitioner appar- 
ently has abandoned that issue.) 


. Counterstatement of the case. 


A. Proceeding under the original complaint. 


B. Proceeding under the amended and supplemental 
complaint 


. Argument. 


. Statutes and Rules involved 


. Summary of Argument. 


Preliminary statement 


A. The Commission properly amended its com- 
plaint so as to include the charge that peti- 
tioner had violated Section 2(e) of the Clayton 


. The Commission possesses inherent author- 
ity to amend its complaints 


. Petitioner was accorded all essential and 
necessary elements of due process of law.... 


There is substantial evidence to support the 
Commission’s findings set forth in Paragraphs 
III (A) and (B), from which the Commission 
concluded that petitioner had violated Sections 
2(d) and (e) of the Clayton Act. 


1. The evidence shows that petitioner vio- 
lated Section 2(d) 


a. Petitioner used cooperative advertising 


c. 


allowances and a premium plan, which 
it did not offer or otherwise make avail- 
able to all competing customers on pro- 
portionally equal terms. 


. Petitioner used push or prize money, 


which it did not offer or otherwise make 
available to all competing customers on 
proportionally equal terms 


The “good-faith meeting of competition” 
defense provided by Section 2(b) is not 
available in a proceeding under Section 


2. The evidence shows that petitioner violated 
Section 2(e). 


Argument—Continued 


a. Petitioner furnished the services of 
stylists without making them available 
to all competing customers on propor- 
tionally equal terms.............---:sssetceseeee 


. Petitioner’s furnishing of the services 
of stylists was not done to meet compe- 
tition 


V. Conclusion. 
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In THE 


United States Court of Appeals 


FoR THE District or CoLuMBIA Circuit 
No. 16,123 


Exquisrre Form Brassierk, Inc., PETITIONER 
v. 


FEpEeRAL TraDE COMMISSION, RESPONDENT 


ON PETITION FOR REVIEW OF AN ORDER TO 
CEASE AND DESIST 


BRIEF FOR RESPONDENT 


I. COUNTERSTATEMENT OF THE CASE 


This ease is before the Court upon a petition for the 
review of an order to cease and desist issued by the 
Federal Trade Commission at the close of a proceeding 
upon a complaint charging petitioner with having violated 
subsection (d) and subsection (e) of Section 2 of the 
Clayton Act.? 

Petitioner’s statement (Br. 3-4) under the subheading 
“A, The Proceeding” is factually incomplete. The omitted 


1 Pertinent portions of Section 2 of the Clayton Act are set 
forth in the supplemental appendix to this brief. 


(1) 


2 


facts afford a complete and unequivocal refutation of and 
answer to petitioner’s argument (Br. 11-13) that it was 
denied “a fair hearing as guaranteed by Constitutional 
Procedure and Substantive due process of law” and denied 
“ ‘administrative fair play’ guaranteed by the Adminis- 
trative Procedure Act.” 


A. Proceeding under the original complaint 


On November 29, 1957, the Commission issued its com- 
plaint alleging that petitioner, with its principal office 
and place of business located in New York City, was 
engaged in designing and manufacturing, or causing to 
be manufactured, brassieres and in the sale and distribu- 
tion thereof in commerce to customers such as depart- 
ment stores, women’s specialty shops and dress shops 
for resale to the purchasing public (Cplt. Pars. One, Two 
and Three).* 

The complaint further alleged that through a “eo- 
operative advertising plan” used prior to and during the 
year 1955 and a modification thereof, placed in operation 
on January 26, 1956,° petitioner paid for certain services 
or facilities furnished by some of its customers “in con- 
nection with the offering for sale or sale of” its products 
to the public; that under the terms of both plans peti- 
tioner agreed to pay a percentage of the net costs of 
newspaper advertising, devoted exclusively to petitioner’s 
products, placed by the customer in certain approved 
newspapers; that the percentage which petitioner paid or 
agreed to pay varied and was determined by the number 
of such advertisements appearing during a specified period 


2 Abbreviations: “Cplt. Par.”—refers to the paragraphs in the 
complaint; “Cert. Tr. Test.”—refers to transcript of testimony, 
certified but not printed; “Cert. Tr. Proc.”—refers to transcript of 
proceedings, certified but not printed; “J.A.”—refers to the joint 
appendix; ‘““Apdx.”—refers to the supplemental appendix to Com- 
mission’s brief; “Init. Dec.”—refers to decision of the examiner; 
“CX”—refers to Commission’s exhibits. 


3 The complaint sets forth in detail this modified plan. 
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of time; and that the percentages thus determined were 
paid by means of credit memoranda, applicable to current 
or future invoices (Cplt. Pars. Four, Five, Six and Seven). 

The complaint further alleged that petitioner did not 
make the promotional allowances granted under its co- 
operative advertising plans available on proportionally 
equal terms to all customers competing in the sale of its 
products in that (1) such allowances were not made to 
all competing customers and (2) the terms and conditions 
of its cooperative advertising plans were such as to pre- 
clude some competing customers from qualifying for such 
advertising allowances (Cplt. Par. Hight). 

Upon the basis of the allegations the complaint charged 
that the acts and practices of petitioner, as above sum- 
marized, violated subsection (d) of Section 2 of the Clay- 
ton Act. 

On or about January 10, 1958, petitioner filed its an- 
swer (Cert. Tr. Proc. 9-15) admitting its corporate iden- 
tity, the business engaged in, interstate commerce, and 
the use of the cooperative advertising plans as set forth 
and alleged in the complaint but denying all other material 
allegations. 

In its answer (Par. Ten, Cert. Tr. Proc. 13) petitioner 
affirmatively alleged and pleaded that it had made avail- 
able on proportionally equal terms to all competing cus- 
tomers the cooperative advertising plans used in 1955 and 
1956; that in 1956, in addition to the cooperative plan used, 
it offered all customers the alternate choice of a “premium 
plan” and “point of sales display plan”; that in 1955, 
1956 and 1957 the cooperative advertising plans, the pre- 
mium plan and point-of-sales display plan were made “in 
good faith to meet equally low payments or allowances 
of a competitor, or the services or facilities furnished by 
a competitor.” ‘ 

Upon the issues thus drawn, hearings were held in New 
York City on June 9, 10, 11, and 12, 1958, for the purpose 


«In addition to the above, petitioner pleaded that subsection (d) 
of Section 2 of the Clayton Act, as amended, was unconstitu- 
tional. 
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of taking testimony and receiving other evidence in sup- 
port of the allegations of the complaint. 

During the hearings held under the original complaint 
on June 9, 10, 11, and 12, 1958, for the purpose of permit- 
ting counsel supporting the complaint to introduce his 
evidence in chief, it developed that petitioner was furnish- 
ing to customers the services of stylists in addition to its 
cooperative advertising plans (J.A. 48-50, 52-65, 66-67). 
Since the complaint alleged only violation of Section 2(d) 
and no mention of stylists was made in any pleading, 
the question of the relevancy of this testimony was raised. 
Rule 3.9(a)(1) gives the examiner the authority to amend 
a complaint in proceedings before him “only if the amend- 
ment is reasonably within the scope of the proceedings 
initiated by the original complaint.” Counsel supporting 
the complaint took the position that if the testimony in 
reference to stylists could be considered “reasonably with- 
in the scope” of the allegations of the complaint charging 
violation of 2(d), that was one thing, but if it could not 
be so considered but tended to show violation of some 
other section of the Act, he would have to file a motion 
to have the Commission amend the complaint (J.A. 107- 
109). 

At the conclusion of the hearing held on June 12, 1958, 
counsel supporting the complaint rested his case. He 
made no motion seeking to have the examiner amend the 
complaint under the provisions of Rule 3.9(a)(1). . The 
examiner adjourned the hearing, stating that the next 
hearing would be in New York City on August 4, 1958, 
to receive petitioner’s defense (Cert. Tr. Test. 276-277). 

On June 27, 1958, counsel supporting the complaint 
filed a document with the examiner containing (1) a 
motion addressed to the examiner requesting he certify 
the proceedings to the Commission and (2) a motion 
addressed to the Commission requesting it to amend and 
supplement the complaint (Cert. Tr. Proc. 18-26; Apdx.P 53-62 ( 
Counsel submitted with his motions a copy of a suggested | 
complaint containing the proposed amendments, to be 
issued as an amended and supplemental complaint. 
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On July 8, 1958, petitioner filed its answer (Cert. Tr. 
Proc. 21-23) opposing the motions. On July 9, 1958, the 
examiner certified the proceeding to the Commission “for 
its determination in accordance with the motion of counsel 
supporting the complaint and [petitioner’s] answer in 
opposition thereto” (Cert. Tr. Proce. 24).* 

On August 1, 1958, the Commission granted counsel’s 
motion to amend (Cert. Tr. Proce. 27-28; Apdx. 6a-7a), 
and issued the amended and supplemental complaint. 


B. Proceeding under the amended and supplemental 
complaint 


The amended and supplemental complaint (J.A. 4-9) 
contained under Count I the same material allegations of 
fact, under identically numbered paragraphs, as the origi- 
nal complaint. These allegations are summarized above 
(p. 2) and need not here be repeated. Upon the basis 
of those allegations the amended and supplemental com- 
plaint, like the original, charged petitioner with violation 
of subsection (d) of Section 2 of the Clayton Act (Par. 
Nine, J.A. 7). 

Paragraph One under Count II of the complaint in- 
corporated by reference Paragraphs One through Three 
of Count I. Paragraph Two under Count II alleged that 
since 1955 petitioner had sold its products to various 
purchasers, as described in Paragraph Two of Count I, 
engaged in the resale of its products to the purchasing 
public (J.A. 7-8). Paragraphs Three and Four under 
Count II (J.A. 8) alleged that petitioner for a number 
of years, at its own cost and expense, had furnished to 
some of its customers “the services and facilities of special 
personnel known as ‘stylists’” to assist in the sale of its 
products to the purchasing public; and that during the 
same period of time petitioner sold its products to com- 
peting customers without furnishing or offering to furnish 


5On July 29, 1958, the examiner ordered that the hearing set 
for August 4, 1958, in New York City, to receive petitioner’s de- 
fense be postponed to November 17, 1958. 
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such customers with the services or facilities of stylists on 
proportionally equal terms. 

The complaint charged (Par. Five, J.A. 8) that the 
acts and practices of petitioner, as alleged in Count II, 
violated subsection (e) of Section 2 of the Clayton Act. 

On September 5, 1958, petitioner filed its answer to 
the amended and supplemental complaint (J.A. 10-16). 
Its answer to the allegations under Count I (J.A. 10-14) 
is the same as its answer to the original complaint as 
hereinabove summarized (p. 3) and need not be repeated. 

In answering the complaint under Count II (J.A. 1415) 
petitioner adopted by reference its answer to Count I 
and admitted that since 1955 it had sold its products to 
various purchasers as alleged in Paragraph Two of Count 
I of the complaint (Ans. Pars. One and Two, J.A. 14). In 
Paragraph Three of its answer (J.A. 14) petitioner ad- 
mitted that it had furnished, at its own cost and expense, 
some of its customers with the services and facilities of 
special personnel known as “stylists”, as alleged in the 
complaint. Petitioner denied all other material allega- 
tions under Count II of the complaint. 

As an affirmative defense, petitioner alleged and pleaded 
(Ans. Par. Six, J.A. 14-15) that stylists were made avail- 
able on proportionally equal terms to all of its customers 
competing in the sale of its products and that the services 
and facilities of stylists “were made or offered in good 
faith in order to meet the services or facilities furnished 
by one or more competitors.” ° 

Thereafter, for the purpose of enabling petitioner to 
put in its defense, hearings were held on November 17, 
18, 19, 20, 21, and December 29, 1958. At petitioner’s 
request, witnesses who had testified in the proceedings 
under the original complaint were recalled for the pur- 


6In addition, petitioner as an affirmative defense pleaded that 
subsection (e) of Section 2 of the Clayton Act was unconstitu- 
tional. 
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pose of permitting further cross-examination by petition- 
er’s counsel. 

At the hearing on November 17, 1958, the question of 
the scope of the cross-examination of certain witnesses 
was raised. Counsel supporting the complaint took the 
position that only those witnesses whose testimony under 
the original complaint referred to the use of stylists were 
subject to further cross-examination by petitioner. He 
stated that six of the recalled witnesses had not been 
questioned and had not testified in reference to the use 
of stylists and that their testimony had no bearing on the 
issue of violation of Section 2(e) and could in no way 
support the allegations of the complaint in reference to 
such alleged violation. He accordingly moved that these 
six witnesses be discharged. 

Petitioner’s counsel contended that he could prove by 
certain of these witnesses that the services and facilities 
of stylists were made by petitioner in good faith in order 
to meet the services or facilities furnished by one or more 
competitors. The examiner held that cross-examination 
of these six witnesses would be beyond the scope of the 
direct examination, granted the motion to discharge the 
witnesses who had not testified in reference to the use of 
stylists and advised petitioner’s counsel that the witnesses 
he referred to, who would testify in reference to the good- 
faith meeting of a competitor’s deal, could be subpoenaed 
by him. Petitioner’s counsel refused to make these wit- 
nesses his own.’ 

At the hearing held on December 29, 1958, both counsel 
indicated that they rested and upon their agreement the 
examiner set April 1, 1959, as the date on which they 
should file proposed findings of fact, conclusions of law 
and orders.*® 


7 The colloquy between counsel and the examiner in reference to 
the above is set forth in the supplemental appendix to this brief, 
see pp. 


8 Owing to the untimely death of petitioner’s counsel, the time 
within which counsel were to file their proposed findings of fact, 
conclusions and order, was extended until September 15, 1959. 
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On January 28, 1960, the Examiner filed his initial 
decision containing findings as to the facts, conclusion 
and proposed order to cease and desist (J.A. 16-31). 

The examiner made full and complete findings in refer- 
ence to the cooperative advertising plans, the premium 
plan, the services and facilities of stylists and the point- 
of-sales displays used by petitioner. Those findings of 
fact accord with the allegations of the complaint, peti- 
tioner’s admission answer and the evidence in the record. 
Since petitioner in its brief does not contend that those 
findings generally are not supported by substantial evi- 
dence but challenges only the findings (1) that its coopera- 
tive advertising plans, its premium plan and the services 
and facilities of stylists, were not offered or afforded 
competing customers on proportionally equal terms, and 
(2) that its use of stylists was not in good faith to meet 
competition, we shall briefly summarize only those find- 
ings questioned by petitioner and made by the examiner. 

The examiner found (Init. Dec. III, under the heading 
“A. Paying for services furnished by customers (Section 
2(d))” (J.-A. 19-20)) that the cooperative advertising 
plans “[were] designed for, and offered only to, the larger 
accounts” and that the terms of the plans, particularly the 
requisite size of the advertisements, made it inapplicable 
to smaller accounts. 2 

The examiner further found (J.A. 20) “that the respec- 
tive plans were not offered and were not made known to 
many of [petitioner’s] customers competing with those 
to whom such payments were made”; that “customers 
located in Paterson, Plainfield, and Trenton, New Jersey, 
testified that they were never offered cooperative adver- 
tising allowances by [petitioner] and had never received 
any”; that “some of these customers testified that they had 
been informed of the existence of a plan at its inception 
but had never been advised of its terms and specifically 
the changes occurring in 1956 and 1957”; and that these 
customers who were never offered the plan and the cus- 
tomers to whom petitioner paid advertising allowances 
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were in fact in direct competition with each other in the 
sale of petitioner’s products. 

The examiner further found (J.A. 21) that while many 
of petitioner’s customers “knew in general that coopera- 
tive advertising existed in the industry, they were never 
told of [petitioner’s] terms, which changed three times 
from 1954 to 1957”; that though the fact that the plan 
adopted and used by petitioner in 1956 “was given some 
publicity in trade journals,” “such general publicity can- 
not be equated with an offer and actual knowledge of the 
terms, so as to be ‘available’ within the meaning of the 
statute.” ° 

The examiner further found (J.A. 22-23) that petition- 
er’s premium plan “was not in effect during most of the 
time encompassed by the cooperative advertising allow- 
ances”; that “the premium plan was discontinued in Janu- 
ary, 1955, renewed in June, 1955, and then discontinued 
permanently in January 1956”; that “throughout nearly 
half of 1955, substantially all of 1956, and ever since it 
has not been in existence. That which does not exist 
cannot be an alternative”; and that when the premium 
plan did exist “it was not proportionally equal—it did not 
constitute a form of advertising allowance,” “it was not 
an alternative since it was neither offered nor made avail- 
able to all. It was neither offered, nor available, to those 
accounts receiving advertising allowances.” The examiner 
further found that “an ice bucket, a pressure cooker, an 
iron, a percolator, a carving set or a bridge set” were 
not “reasonable alternatives of proportional equality with 
hundreds of dollars worth of promotional advertising. 
In short, the premiums were neither available nor pro- 
portionally equal within the meaning of the statute.” 

The examiner further found (J.A. 24) that display ma- 
terial and store dispensers “were offered and furnished 
to all customers who desired them regardless of partici- 


2In this connection the examiner noted that petitioner called no 
salesmen to testify that they had orally advised its customers of 
its cooperative advertising plans and the various changes thereof. 
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pation in the cooperative advertising or the premium 
plan, but they were in no sense alternatives but were 
general promotional services available to all. Even if 
such facilities had been offered as alternatives, which they 
were not, quantitatively they could not be considered 
proportionally equal.” 

The examiner noted petitioner’s contention that “its 
cooperative advertising allowances were made in good 
faith to meet competition.” He held, “It is now well 
settled that the good faith meeting of competition defense 
set forth in Section 2(b) is not applicable to Section 2 
(d),” and he ruled that no evidence would be received 
purporting to show good faith meeting of competition in 
reference to the allegations of Section 2(d) of the com- 
plaint (J.A. 24). 

Upon the basis of the above findings, the examiner 
found (J.A. 2425) that petitioner “has paid and con- 
tracted to pay for advertising services furnished by or 
through some of its customers in connection with the 
sale or offering for sale of its products by such customer, 
without taking such payments available on proportionally 
equal terms to all other customers competing in the dis- 
tribution of its products, in violation of Section 2(d) of 
the Act.” 

The examiner found (Init. Dec. III, under the caption 
“B. Furnishing services to purchasers (Section 2(e))” 
(J.A. 25-26) that petitioner furnished the services and 
facilities of stylists only to its larger accounts and that 
they were “not offered or made available to many of 
[its] smaller accounts in direct competition with such 
favored accounts in the resale of [petitioner’s] products”; 
that the “testimony of [petitioner’s] officials reveals that 
the stylist program was never intended to be available 
or offered to all of its customers; but was a special pro- 
gram designed to promote sales in the larger stores of 
[petitioner’s] customers”; that petitioner’s “officials con- 
ceded that its district managers assigned stylists to 
[customers] in their territory as they saw fit, and that it 
would be completely impractical to furnish them to every 
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customer who wanted them. They also conceded that it 
was not intended that the program would be available 
to all customers.” 

The examiner further found (J.A. 26) that petitioner 
“furnished stylists to customers in Plainfield and one 
customer in Trenton, while not offering or furnishing 
such stylists to all other competing customers in those 
areas.” 

Noting that petitioner’s principal defense to the Section 
2(e) charge “appears to be that it furnished such services 
as a good faith meeting of competition” the examiner 
found (J.A. 26-27) that petitioner’s position “in this re- 
spect is inconsistent inasmuch as if it furnished or offered 
the services of stylists to all of its customers (as affirm- 
atively alleged in its answer) then it could not have been 
limiting the furnishing of such stylists to a good faith 
meeting of services furnished by competitors, since the 
record establishes and [petitioner] concedes that such 
stylists were not furnished by competitors to the smaller 
stores and accounts among [petitioner’s] customers.” 

The examiner further found (J.A. 28-29) that “before 
the complaint was amended”, the testimony introduced by 
petitioner “revealed that the plan was designed as an ag- 
gressive tool to promote the sales of its products”; that 
the “method by which it was set up, limiting the stylists 
to an equal amount of time in each district and permitting 
their use by each district manager as he saw fit would 
prevent its being used only for the purpose of meeting 
specific competition. If it were designed to meet com- 
petition as it arose, stylists would have to be assigned 
in those areas where the need occurred, and not divided 
equally throughout the entire nation and used at the 
discretion of district managers.” The examiner further 
found that petitioner proved “that some of its competitors 
had supplied stylists” but “no attempt was made to 
demonstrate the terms and conditions of such programs, 
the products involved, or the length of time such services 
were furnished. Lacking this information, [petitioner’s] 
furnishing of stylists hardly could be said to have been 
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made in good faith to meet the services furnished by 
competitors.” 

The examiner found (J.A. 29) that petitioner “has 
discriminated in favor of some purchasers against other 
purchasers by furnishing the services of stylists upon 
terms not accorded to all competing purchasers on pro- 
portionally equal terms, in violation of Section 2(e) of 
the Act”; that “such discrimination in the furnishing of 
services was not made in good faith to meet the services 
furnished by a competitor.” 

The examiner concluded (J.A. 30) that the acts and 
practices of petitioner violated Sections 2(d) and (e) 
of the Act and issued an order requiring petitioner, its 
officers, directors, representatives, agents, and employees, 
directly or through any corporate or other device, in the 
sale of brassieres in commerce forthwith to cease and 
desist from— 


1. Paying, or contracting to pay to or for the bene- 
fit of any customer, an advertising allowance, push 
money or anything of value as compensation or in 
consideration for any services or facilities furnished 
by or through such customer in connection with the 
processing, handling, sale, or offering for sale of 
{petitioner’s] products, unless such payment or con- 
sideration is offered and otherwise made available on 
proportionally equal terms to all other customers com- 
peting in the distribution or resale of such products; 

2. Discriminating, directly or indirectly, among 
competing purchasers of its products, by contracting 
to furnish, furnishing, or contributing to the furnish- 
ing of the services of stylists or any other services 
or facilities connected with the processing, handling, 
sale or offering for sale of [petitioner’s] products, to 
any purchaser from [petitioner] of such products 
bought for resale, unless such services or facilities are 
offered and otherwise made available on proportion- 
ally equal terms to all purchasers competing in the 
distribution or resale of such products. 


Petitioner gave notice of appeal to the Commission 
from the decision of the Examiner. On October 31, 1960, 
the Commission, in an opinion by Commissioner Secrest 
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(J.A. 33-41), affirmed the decision of the examiner, denied 
the appeal of petitioner, and issued an order adopting, 
as its own, the decision of the examiner (J.A. 32). Com- 
missioner Tait dissented in part (J.A. 42-47). 

Thereafter petitioner timely filed its petition for review 
of the order to cease and desist (not printed). 


II. STATUTE AND RULES INVOLVED 


For convenient reference, Sections 2(a), (b), (¢), (4), 
and (e) of the Clayton Act, and pertinent portions of the 
Federal Trade Commission Rules of Practice for Adjudi- 
cative Proceedings are reproduced in a supplemental ap- 
pendix at the end of this brief. 


Ill. SUMMARY OF ARGUMENT 


A. The Commission properly amended its complaint so 
as to include the charge that petitioner had violated Sec- 
tion 2(e) of the Clayton Act. The Commission’s authority 
to issue a complaint charging violation of the Clayton 


Act implies the authority to issue an amended complaint 
whenever the Commission learns of additional violations, 
not covered or included in the original complaint, either 
on its own initiative or on a motion properly before it. 
The amendment in question did not occur at the inves- 
tional stage of the proceeding but after complaint had 
been issued, answer filed, and hearings for the reception 
of evidence in chief completed. It was proper for the 
examiner to certify to the Commission the question of 
whether the complaint should be amended. Petitioner 
was afforded every opportunity to offer a defense under 
the additional charge and hence was in no way prejudiced 
by the Commission’s action in amending the complaint. 

B. The evidence constitutes a substantial basis for find- 
ing that petitioner violated Section 2(d) of the Clayton 
Act. The record shows clearly that petitioner used co- 
operative advertising allowances and a premium plan 
which it did not offer or make available to all competing 
customers on proportionally equal terms. The record like- 
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wise shows that petitioner used push or prize money, 
which it did not offer or make available to all competing 
customers on proportionally equal terms. Whether or 
not it did this to meet competition in good faith is beside 
the point, inasmuch as the “meeting of competition” de- 
fense provided by Section 2(b) is not available in a 
proceeding under Section 2(da). That defense, by its very 
language, is applicable only to charges of violation of 
Section 2(a) and Section 2(e). 

There is also substantial evidence to support the find- 
ing that petitioner violated Section 2(e) by furnishing 
the services of stylists without making them available 
to all competing customers on proportionally equal terms. 
Petitioner failed to sustain its defense that it furnished 
these services in order to meet competition. 


Iv. ARGUMENT 


Preliminary Statement 


Count I of the complaint alleged violation of Section 


2(d) of the Act; Count II alleged violation of Section 
2(e). The Commission found that petitioner had violated 
both of those subsections. Only two factual issues as to 
those violations are raised and argued by petitioner: 
(1) whether the Commission’s finding under Count I of the 
complaint that petitioner did not offer or make available 
to competing customers on proportionally equal terms its 
cooperative advertising plans, its premium plan and the 
services of its stylists, is supported by substantial evi- 
dence, and (2) whether the Commission’s finding under 
Count II of the complaint that petitioner’s use of the 
services of stylists was not made in good faith to meet 
competition, is supported by substantial evidence. 

In addition to those factual issues, two issues of law 
are raised: (1) whether the Commission had authority 
to amend its complaint and (2) whether the defense of 
meeting competition is available to petitioner under the 
allegations of the complaint charging violation of Section 
2(a) of the Clayton Act. 
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The applicable principles of law are well settled. The 
Commission’s findings, when supported by substantial 
evidence, are conclusive—a proposition which the Court 
of Appeals for the Second Circuit has said is “too well 
settled to require the citation of authority,” Benton An- 
nouncements, Inc. v. Federal Trade Commission, 130 F.2d 
254 (2d Cir. 1942). It is also well settled that, apart 
from procedural issues, court review of administrative 
orders is limited to the question of whether there is sub- 
stantial evidence in the record to support the agency’s 
decision, Universal Camera Corp. v. National Labor Rela- 
tions Board, 340 U.S. 474 (1951), and that the “weight 
to be given to the facts and circumstances admitted, as 
well as the inferences reasonably to be drawn” therefrom, 
is for the Commission. Federal Trade Commission v. 
Pacific States Paper Trade Assn., 273 U.S. 52, 63 (1927); 
Corn Products Refining Co. v. Federal Trade Commis- 
sion, 324 U.S. 726, 739 (1945). 


A. The Commission properly amended its complaint so 
as to include the charge that petitioner had vio- 
lated Section 2(e) of the Clayton Act 


Under this issue petitioner appears to contend (1) that 
the Commission has no authority to amend its complaint 
and (2) that when it did so it denied petitioner due 
process of law. Its supporting argument (Br. 11-13) is 
confusing, if not incomprehensible, intermingling two sep- 
arate and unrelated powers exercised by the Commission 
as set out in its Rules of General Procedures (covering 
investigations) and in its Rules of Practice for Adjudica- 
tive Proceedings. 


1. The commission possesses inherent authority to 
amend its complaints 


Citing the Menzies case, which involved the enforce- 
ment of a subpoena duces tecum issued by the Commis- 


10 Menzies v. Federal Trade Commission, 242 F.2d 81 (4th Cir. 
(1957). 
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sion, petitioner concedes (Br. 12) that the Commission 
has “broad investigatory powers.” Petitioner then quotes 
Rule 1.42, one of the Commission’s Rules of General Pro- 
cedures, entitled “Referrals After Investigation.” Insofar 
as relevant here this Rule, in substance, provides that upon 
completion of an investigation the files are to be closed, 
if there is no necessity for further action by the Com- 
mission, but if remedial action is indicated, the files are 
to be referred for the issuance of a complaint. Petitioner 
then makes this startling and ill-conceived statement: 
“This specific investigative power, then, clearly negates 
any implied statutory power to amend the complaint as 
was done here and turn retroactively, what had been in 
fact, an ‘investigational’ hearing as to any Subsection (e) 
of Section 2 violation into a valid adjudicative proceed- 
ing.” 

The hearings which led up to the amendment of the 
complaint were not investigational. Complaint had been 
issued, answer filed, issues drawn and hearings for the 
reception of evidence in chief completed. The transition 
from investigational to adjudicative proceeding had pre- 
viously been completed. The investigational rules thus 
were no longer applicable, and the proceeding was under 
the Commission’s Rules of Practice for Adjudicative Pro- 
ceedings. 

The authority vested in the Commission by Congress to 
issue a complaint charging violation of the Clayton Act 
necessarily carries with it the implied authority to issue 
an amended complaint whenever the Commission learns 
of additional violations, not covered or included in the 
original complaint. The Commission’s Rules do not pre- 
scribe the exact steps to be followed by the Commission 
in issuing an amended complaint. Since the power to 
amend derives from the general authority to issue a 
complaint in the first instance (Clayton Act, Sec. 11(b), 
64 Stat. 1125; 15 U.S.C. 21), it follows that the Commis- 
sion can act either on its own initiative or on a motion 
properly before it. 
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Rule 3.8(a) of the Commission’s Rules of Practice for 
Adjudicative Proceedings covers the presentation and 
disposition of motions before an examiner. It provides 
inter alia that when a proceeding is before an examiner 
all motions shall be addressed to and ruled upon by him. 

Rule 3.15(c)(9) empowers the hearing examiner “to 
certify questions to the Commission for its determina- 
tion.” COgwiy,ra-sad, 

The original complaint charged that petitioner had 
violated Section 2(d) of the Act by not making available 
to all customers on proportionally equal terms the ad- 
vertising allowances granted under its cooperative ad- 
vertising plans. As we have shown, at the conclusion of 
hearings for reception of evidence in chief on violation 
of Section 2(d), under the original complaint, the record 
contained evidence tending to prove that, in addition to 
the advertising allowances given under its cooperative 
plans, petitioner also used the services of stylists in pro- 
moting the sale of its products. Whether the furnishing 
of stylists by petitioner constituted violation of Section 
2(d) as alleged in the original complaint, so as to be 
considered material to the issue raised, or violation of a 
separate section, so as to occasion the filing of a motion 
to amend, was the problem faced by counsel supporting 
the complaint. 

Counsel supporting the complaint apparently was con- 
vineed that the testimony on the use of stylists by peti- 
tioner was not reasonably within the scope of the allega- 
tion of the complaint charging violation of 2(d) but con- 
stituted violation of a different subsection. He therefore, 
on June 27, 1958, before any hearings were held to receive 
petitioner’s defense, acting under the provisions of Rules 
3.8(a) and 3.15(c)(9), filed a document with the examiner 
containing a motion addressed to the examiner requesting 
him to certify the proceedings to the Commission and a 
motion addressed to the Commission requesting the Com- 
mission to amend the original complaint and issue it as 
an amended and supplemental complaint. (Apdx. 5a-6a). 
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The authority of the Commission to amend an original 
complaint was raised in Hoving Corporation v. Federal 
Trade Commission, (May 25, 1961, 2d Cir. No. 26664). 
The Court said (Slip. Op. p. 1855): “The Commission 
found that the amended complaint was a proper question 
for the certification procedure; minus a showing of un- 
fairness or prejudice, this Court will not dictate to the 
federal administrative bodies concerning minor proce- 
dural technicalities.” Cf. Wyszatycki v. Federal Commu- 
nications Commission, 267 F.2d 676 (D.C. Cir. 1959) ; 
National Labor Relations Board v. Local 691, Interna- 
tional Bro. of Team., etc., 270 F.2d 696 (7th Cir, 1959). 


2 Petitioner was accorded all essential and necessary 
elements of due process of law. 


Petitioner states, “The right of a hearing demands an 
opportunity to present a case and to be heard,” and cites 
the Swan ease (214 F.2d 56 (7th Cir. 1954) ). We do not 
question petitioner’s right in this respect. It is too well 
settled to require either argument or citation of authority. 
But in making that statement in the context of its argu- 
ment that it was denied due process of law, petitioner 
is in fact telling the Court that in amending the complaint 
the Commission did not afford to it the right of a hearing 
and the opportunity to put in its defense. If it is peti- 
tioner’s purpose to convey that meaning—and we confess 
we can find no reasonable basis for thinking otherwise— 
then the statement is absolutely without foundation in 
fact, as the record discloses. 

The amended and supplemental complaint was served 
upon petitioner. It contained all of the allegations of 
fact upon which the charge of violations of Section 2(d) 
and 2(e) were based. It gave to petitioner thirty days 
from the date of service in which to answer. It also 
notified petitioner that hearings would be held on Novem- 
ber 17, 1958, for the purpose of enabling petitioner to 
show cause why a cease-and-desist order should not be 
issued. This hearing date was almost ninety days after 
the service of the complaint upon petitioner. 
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On September 5, 1958, petitioner thoroughly understood 
the allegations and the charges against it as shown by 
its answer. As a matter of fact, the amended complaint 
and the evidence introduced in the record on the hearings 
held under the original complaint, taken together, were 
tantamount to an exhaustive complete bill of particulars. 
Petitioner was in possession of complete factual data, 
including time, dates of occurrences and names of wit- 
nesses upon whose testimony counsel supporting the com- 
plaint would rely to establish the violation of Section 
2(d) as well as violation of Section 2(e). 

In amending the complaint (Apdx. 6a-7a) the Commis- 
sion also ruled that the evidence taken under the original 
complaint would have the same force and effect as though 
received under the amended complaint. It stated that this 
was to be without prejudice to the examiner’s authority 
and duty to rule upon all motions requesting opportunity 
to cross-examine witnesses further and take such other 
action as is necessary to protect petitioner’s rights. 

At the request of petitioner all witnesses testifying in 
the proceedings under the original complaint were re- 
called. Those who had testified originally to the use of 
stylists resumed the stand and were further cross-ex- 
amined by petitioner. 

We point out that petitioner was fully advised of the 
charges against it; that it had full opportunity to answer 
and did answer those charges; that it was afforded oppor- 
tunity to examine and cross-examine witnesses and to 
introduce evidence in the record in its own defense; and 
that it was offered the opportunity to make certain wit- 
nesses its own and this offer was refused. In the suc- 
cinct words of the examiner: “Every procedural right 
which [petitioner] could have been afforded had the com- 
plaint originally alleged violation of Section 2(d) and (e) 
was accorded.” (J.A. 17.) 

It is submitted, therefore, that the Commission had 
authority to amend its complaint, that the procedure 
followed by the Commission complied with all applicable 
provisions of its Rules of Practice and all applicable 


provisions of the Administrative Procedure Act, and that 
petitioner was not prejudiced by the action of the Com- 
mission. 


B. There is substantial evidence to support the Com- 
mission’s findings set forth in Paragraphs III (A) 
and (B), from which the Commission concluded 
that petitioner had violated Sections 2(d) and (e) 
of the Clayton Act 


The question set forth in paragraph numbered 2 under 
Questions Presented raises the issue of whether all of 
the findings of fact made by the Commission are sup- 
ported by substantial evidence. In its argument (Br. 
14-24) petitioner limits this contention to the findings 
that it did not make available to all competing cus- 
tomers on proportionally equal terms (1) its coopera- 
tive advertising and premium plans and (2) its furnish- 
ing of the services of stylists. Because we are not bound 
to reply to unsupported assertions of error 1 and because 
the Commission’s findings are presumed to be supported 
by substantial evidence * we shall point only to the evi- 
dence relied upon by the Commission for the findings 
specifically challenged. 


1. The evidence shows that petitioner violated Section 
2(d) 


a. Petitioner used cooperative advertising allowances 
and a premium plan, which it did not offer or other- 
wise make available to all competing customers on 
proportionally equal terms 


Petitioner has admitted its use of advertising allow- 
ances (p. 3, supra). 

Pearl Triggiani, manager of the Jenart Shop, Pater- 
son, New Jersey, testified for the Commission (J.A. 71- 
72). When this witness was asked, “During the time you 
have been dealing with [petitioner] have they on any 


11 Chain Institute, Inc. v. Federal Trade Commission, 246 F.2d 
231, 235 (8th Cir. 1957), cert. denied, 355 U.S. 895. 


12 Federal Trade Commission v. A. McLean & Son, 84 F.2d 910 
911 (7th Cir. 1936), cert. denied, 299 U.S. 590. 


oceasion offered you cooperative advertising allowances?” 
she replied, “They haven’t offered me any, no.” When 
asked whether she was in competition with Quackenbush 
Company, Lady Rose Stores, and the other Paterson com- 
panies, she said “Not in strong competition. I am a small 
store in comparison.” 


Irving Rosenberg, part owner of the Corset Bar, Pater- 
son, New Jersey, testified for the Commission (J.A. 76- 
77). Mr. Rosenberg testified that this store was on the 
corner of Van Hutton Street and a half block from Main 
Street. He stated that Quackenbush is a block and a 
half over from his store. When asked, “During the time 
that you have been dealing with [petitioner] have they 
ever offered you or your company cooperative advertising 
allowance program?” he replied, “No, sir.” 


Beatrice Jacobs, of Jacobs’, Paterson, New Jersey, testi- 
fied for the Commission (J.A. 81-83). When asked if 
petitioner had offered her an advertising allowance, she 
replied, “I would hesitate to make an answer on that. 
I can offer a very valid reason. Our volume in brassieres 
is definitely not done with [petitioner]. The quantity that 
we use from them is comparatively small in relation to 
the quantity that we sell, and, therefore, featuring their 
brassiere in our advertising would mean almost nothing 
to us and, therefore, even if [the salesman] had offered 
it to us, I would not have accepted I am quite sure.” 
(Cert. Tr. Test. 121-122) When asked, “Did you receive 
any type of announcement in the mail concerning adver- 
tising allowances by [petitioner]?” she said, “To the best 
of my knowledge I have not but I won’t make that a 
positive answer because I can’t be absolutely certain since 
I was disinterested.” She said that her store advertised 
“quite extensively.” When Miss Jacobs was asked, “Is 
your store in competition generally with other stores in 
the Paterson area?” she replied, “Very definitely.” 


Julius Katzman, a representative of Don Roberts, Plain- 
field, New Jersey, testified for the Commission (J.A. 97- 
99). He said that he purchases petitioner’s products 


said that all customers who were participating in the co- 
operative advertising plan were excluded from partici- 
pating in the premium plan (J.A. 54-55). 


Bertram Robert Brown, an official of petitioner, testi- 
fied for the Commission (J.A. 84). When Mr. Brown was 
asked, “During this entire period of time from 1954 
through to date . . . do you ever or has [petitioner] ever 
performed a general mailing of the terms of their co- 
operative advertising plan to all customers?” he replied, 
“If you limit it to mailing I am afraid I will have to 
say no.” He stated that petitioner mailed nothing to its 
customers in reference to the cooperative advertising 
plans. He was then asked, “How about in connection 
with your premium and coupon plans?” He replied, “Yes, 
that was mailed.” He was shown CX 3-a and 4-a, the 
folders containing the premium plan, and was asked, “Tt 
was those folders that were mailed to your customers and 
customers to whom they were mailed were those who had 
as of that time not participated in the cooperative adver- 
tising?” He replied, “That’s right.” 

When Mr. Leeds, the official of petitioner, was asked, 
“Was it possible for a customer to receive advertising 
allowance and [premium plan] coupons?” he replied, “No.” 
(Cert. Tr. Test. 56). 

Mr. Leeds was asked, “. . .Does [your salesman] go to 
each and every account in that city and say, ‘[petitioner] 
has an advertising allowance; do you want to partici- 
pate’?” He replied, “He is told, I mean at sales meetings 
and through correspondence and literature and as I said 
before it is common trade practice. I can’t tell you that 
he went into this store and said this to this person. That 
I don’t know. In the same sense we don’t tell them to 
go out and give the display material. He knows it is 
common usage.” (Cert. Tr. Test. 65). 

The above testimony stands uncontradicted in this rec- 
ord. It establishes beyond all doubt, that not only did 
petitioner fail to make its cooperative advertising plan 
available to all competing customers but actually failed 
to advise its customers that such a plan was available 
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to them. Petitioner failed to place on the stand any sales- 
man to testify that its customers were advised of such an 
advertising plan and offered such a plan. There is un- 
contradicted evidence also to the effect that those custo- 
mers who were using the cooperative advertising plan 
were not only not offered the alternative of the premium 
plan; they received no notice from petitioner of its pre- 
mium plan (pp. 23-24, supra). Obviously, then, it could 
not be an alternate plan, as petitioner seeks to maintain 
(Br. 22). 

It is therefore submitted that the Commission’s find- 
ings that the cooperative advertising plans and the pre- 
mium plan were not made available to all competing custo- 
mers on proportionally equal terms and that its premium 
plan was not offered as an alternate are supported by 
substantial evidence. 


b. Petitioner used push or prize money, which it did 
not offer or otherwise make available to all competing 
customers on proportionally equal terms. 


Petitioner does not deny the use of prize money; 
nor does it contend that such use was made available 
to all competing customers on proportionally equal terms. 
The uncontradicted testimony in the record demonstrates 
that it did not. 


Harvey Rosenbaum, of Rosenbaum Bros., Plainfield, 
New Jersey, testified under the original complaint for the 
Commission (J.A. 104). When asked if his concern had 
received any money from petitioner in addition to the 
cooperative advertising allowances, he replied, “We didn’t 
actually receive money ourselves but a contest was run 
amongst the sales people and buyers and they received 
something.” He stated that “each person in the depart- 
ment received a small amount for each garment that was 
sold.” He said he thought “the buyer received 8¢ and the 
sales person received 3¢, it might be visa versa,” making 
a total of 11¢ paid to Rosenbaum personnel. When asked, 
“_. . What was the salesgirl’s activity, what they did and 
so on?” he replied, “They just tried to push [petitioner’s] 
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products and, of course, each one they sold they got this 
additional remuneration.” He said that this program 
lasted “about two months” and when asked to give the 
dates, he stated, “[from] 4-15 to 6-8-57” (J.A. 105-196). 


Ramona Albanese, the buyer for Tepper’s, located in 
Plainfield, New Jersey, testified under the original com- 
plaint for the Commission (J.A. 93). When asked, “Dur- 
ing the course of your dealings with [petitioner] had you 
ever received prize money for your sales people?” she 
replied “No.” (J.-A. 94). 

She testified that she was in competition with Rosen- 
baum (J.A. 95). 

Albert Trabilsy, of Plainfield Lace Store, Plainfield, 
New Jersey, testified under the original complaint for the 
Commission (J.A. 99). When he was asked, “[Have you 
ever received] prize money for sales people or for use 
in the store?” he replied “No.” (J.A. 101). 


Max Sobel, owner of Sobel’s, Plainfield, New Jersey, 


testified under the original complaint for the Commission 
(J.A. 102). When he was asked, “Has [petitioner] ever 
offered you prize money for sales people?” he replied 
“No.” 


c. The “good-faith meeting of competition” defense 
provided by Section 2(b) is not available in a proceed- 
ing under Section 2(d). 


The Commission has consistently held that the defense 
of Section 2(b)—hereafter called the “meeting of com- 
petition” defense—is not applicable to proceedings under 
Section 2(c) and Section 2(d), though it does apply under 
Section 2(e). 

In Henry Rosenfeld, Inc., 52 F.T.C. 1535 (1956) the 
Commission held that the “meeting of competition” de- 
fense was not applicable to Section 2(d). 

In J. H. Filbert, Inc., 54 F.T.C. 359 (1957), the Com- 
mission reaffirmed the position taken in the Rosenfeld 
case and explicitly affirmed the ruling of the hearing ex- 
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aminer that the “meeting of competition” defense is not 
available under a charge of violation of Section 2(d). 

In Admiral Corporation, 55 F.T.C. 2078 (1959), the 
Commission again reaffirmed its Rosenfeld decision. 

In the instant case the Commission again noted the 
“obvious differences between the seller furnishing a service 
or facility and his providing only the remuneration for 
the many distinctive promotional activities of its custo- 
mers” and pointed to its previous decisions wherein the 
distinction was drawn (J.A. 38). The Commission con- 
cluded, “Since the specific language of Section 2(b) refers 
only to practices covered by Sections 2(a) and 2(e), we 
must therefore reject the argument that the subsection 
must also logically apply to Section 2(d)” (J.A. 39).™ 


14 That this is a real difference and not an arbitrary distinction 
becomes apparent from consideration of the purposes of subsec- 
tions (d) and (e) of Section 2. 

The Committee reports on the Robinson-Patman Act show Con- 
gressional concern over discounts given under the guise of “ad- 
vertising allowances.” It was recognized that “special allowances 
in purported payment of advertising and other sales-promotional 
services” (referred to in the titles of the original versions of the 
bill as “pseudo-advertising allowances” (S. 3154, 79th Cong., 1st 
Sess., June 11, 1985) ) were a “medium for the granting of oppres- 
sive discrimination.” H.R. Rept. No. 2287, 74th Cong., 2d Sess., 
p. 14; S. Rept. No. 1502, 74th Cong., 2d Sess., p. 7. 

Thus paragraph (d) was directed toward a type of sham trans- 
action which, as is true of the spurious “brokerage” payments out- 
lawed by paragraph (c), serves handily as a means of concealing 
discriminatory allowances. 

Not being permissible forms of competition, sham transactions 
cannot be justified as defensive tactics adopted to “meet” similar 
practices by competitors, for the competitors are likewise under 
statutory compulsion not to employ them. 

On the other hand, a lower price or more or better services or 
facilities rendered by the seller to the buyer differ in kind from 
sham brokerage or pseudo-advertising allowances. A competitor’s 
lower price or more generous allotment of services or facilities is 
not in itself mischievous. Thus it is reasonable that it should be 
permissible for a seller to counter them competitively. Hence, the 
defense of the good-faith meeting of competition is seen to have 
rational basis where a discrimination in price or services results 
from an honest effort to meet a competitor’s terms, while it is 
altogether inappropriate in the case of payments made by a seller 
purportedly for services rendered by a buyer. 
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Petitioner insists that the “meeting of competition” 
defense is available to one charged with violation Section 
2(d). As above indicated, the Commission’s view is that 
the defense applies only under Sections 2(a) and 2(e). 
The statutory language and the Court’s decisions dealing 
with similar contentions fully support this position, and 
there is nothing in the legislative history to indicate a 
contrary intention by Congress. 

Section 2(a) prohibits price discrimination in interstate 
commerce where injurious to competition and where not 
justified by differences in costs. 

Section 2(b) puts the burden of justifying a discrimina- 
tion “in price or services or facilities furnished” on the 
person charged with violation, and sets out the “meeting 
of competition” defense in this proviso: 


Provided, however, that nothing herein contained 
shall prevent a seller rebutting the prima facie case 
thus made by showing that his lower price or the 
furnishing of services or facilities to any purchaser 
or purchasers was made in good faith to meet an 
equally low price of a competitor, or the services or 
facilities furnished by a competitor. [Our italies.] 

Section 2(c) forbids the payment of brokerage to sellers 
or buyers or their instrumentalities, i.e., to any but bona 
fide, independent brokers. 

Section 2(d) forbids payments to or for the benefit of 
a customer “as compensation or in consideration for any 
services or facilities furnished by or through such cus- 
tomer, unless such payment is available on proportion- 
ally equal terms to all other competing customers.” 

Section 2(e) forbids discriminations in services or facili- 
ties among customers. 

Only 2(a), which forbids discriminations in price harm- 
ful to competition, and 2(e), which forbids discriminations 
in the furnishing of services or facilities, bear any verbal 
correspondence to the terms of the “meeting of competi- 
tion” defense of 2(b), for only in the situations contem- 
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plated by 2(a) and 2(e) can there be a “lower price or 
the furnishing of services or facilities.” Section 2(c) 
relates to sham brokerage; 2(d) relates to payments of 
anything of value to or for the benefit of a customer 
“| |. as compensation or in consideration for any serv- 
ices or facilities furnished by or through such customer 

. 2’ Neither 2(c) nor 2(d) proscribes discriminations 
in price or services or facilities. 

Petitioner relies (Br. 21-24) on the opinion of the dis- 
senting commissioner, who reasons thus: the payment of 
cash by a seller for a service rendered by the buyer is, 
after all, the same thing as the seller’s rendering the serv- 
ice himself; 2(d) and 2(e) are thus equivalent; ergo, the 
defense available under 2(e) is also available under 2(d). 

The trouble with this is that it quite ignores the obvious 
difference between the seller’s paying a customer for 
services or facilities rendered to the seller and the seller’s 
furnishing a service or facility to the customer, thus aiding 
the customer in selling the seller’s product. It also im- 
putes to Congress a vain action, for if the payment by the 
seller for services performed by a buyer is the same as 
the seller’s rendition of services to a buyer, it was re- 
dundant and pointless for Congress to have enacted 2(e) 
at all; 2(d) would have sufficed. 

Rightly or wrongly, Congress chose not to include sham 
brokerage (2(c)) and sellers’ payments for buyers’ serv- 
ices (2(d)) when it specified in 2(b) the situations in 
which the defense would apply. It expressly mentioned 
discriminations “in price or services or facilities fur- 
nished” in the 2(b) proviso, but it omitted reference to 
“payments of anything of value,” etc. The defense should 
not be extended by implication to an unspecified situation. 

The “meeting of competition” defense is an exception 
to the flat prohibitions of 2(a) and 2(e). “Exceptions 
contained in statutes are to be construed strictly. United 
States v. Scharton, 285 U.S. 518, 521; Spokane & Inland 


13 The Great Atlantic & Pacific Tea Co. v. Federal Trade Com- 
mission, 106 F.2d 667, 677 (3d Cir. 1939), cert. denied 308 US. 
625 (1940), rehearing denied, 309 U.S. 694 (1940). 
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Empire R. Co. v. United States, 241 U.S. 344; Rochester 
Telephone Corporation v. United States, 23 F. Supp. 234, 
affirmed, 307 U.S. 125.” The Great Atlantic & Pacific Tea 
Co. v. Federal Trade Commission, 106 F.2d 667, 674 (3d 
Cir. 1939), cert. denied, 308 US. 625 (1940), rehearing 
denied, 309 U.S. 694 (1940). Neither the Commission nor 
the courts “can supply what Congress has studiously omit- 
ted.” Federal Trade Commission v. Simplicity Pattern 
Co., 360 U.S. 55, 67 (1959). 

Concededly, no court has yet passed directly on this 
question. In dealing, however, with analogous situations 
involving the defenses under other subsections of Section 
2, the courts have made it clear that they will not counte- 
nance the broadening of the defenses beyond their express 
terms. 

In Simplicity Pattern an attempt was made to offer the 
defenses of cost-justification and absence of competitive 
injury (both referable to Section 2(a)) to a Section 2(e) 
charge, on the ground that the “justification” mentioned 
in Section 2(b) as expressly applicable to “discrimination 
in price or services or facilities rendered” included all 
the defenses available under 2(a). The Supreme Court 
emphatically denied that 2(c), 2(d), or 2(e) received the 
benefit of any defenses (except for the case of the “meet- 
ing of competition” defense to 2(e)). We are, of course, 
aware that the Court was not actually ruling on the ques- 
tion of the availability of the defense under a 2(d) charge, 
but there is not the slightest reason to doubt that its 
ratio decidendi was the broad proposition that these three 
paragraphs are flat prohibitions of particular trade prac- 
tices deemed by Congress to be harmful and that they 
are not subject to the defenses available under Section 
2(a), except insofar as there is explicit language to that 
effect. The Supreme Court said (360 U.S. at 65-67) : 


Subsections (c), (d), and (e) ° * ® unqualifiedly 
make unlawful certain business practices other than 
price discriminations. ip taes 

In terms, the proscriptions of these three subsec- 
tions are absolute. Unlike §2(a), none of them re- 


quires, as proof of a prima facie violation, a showing 
that the illicit practice has had an injurious or de- 
structive effect on competition. Similarly, none has 
any built-in defensive matter, as does §2(a). * * ° 


We hold that the key word “justification” can be 
read no more broadly than to allow rebuttal of the 
respective offenses in one of the ways expressly made 
available by Congress. Thus, a discrimination in 
prices may be rebutted by a showing under any of the 
§2(a) provisos, or under the §2(b) proviso—all of 
which by their terms apply to price discriminations. 
On the other hand, the only escape Congress has pro- 
vided for discriminations in services or facilities is 
the permission to meet competition as found in the 
§2(b) proviso. We cannot supply what Congress has 
studiously omitted. 


In Oliver Bros., Inc. v. Federal Trade Commission, 102 
F.2d 763 (4th Cir. 1939), it was argued that the element 
of injury to competition in 2(a) is to be read into 2(c). 
Rejecting this, the court, speaking through Judge Parker, 


pointed out that “three specific matters were forbidden as 
unfair trade practices by subsections (c), (d) and (e) 


eee» 


It is perfectly clear [the court went on to say] 
that all three of these practices were forbidden be- 
cause of their tendency to lessen competition and 
create monopoly, without regard to their effect in a 
particular case; and there is no reason to read into 
the section forbidding them the limitations contained 
in section 2(a) having relation to price discrimination, 
which is an extremely difficult matter to deal with 
and is condemned as unfair only in those cases where 
it has an effect in suppressing competition or in 
tending to create monopoly. The forbidding of speci- 
fic practices because of their tendency toward a gen- 
eral result, also forbidden, is familiar legislative prac- 
tice, and no reason suggests itself why these limita- 
tions and provisions relating to one should be read 
into those relating to the other. [Emphasis supplied.] 


The court referred to the decision of the United States 
Court of Appeals for the Second Circuit in the Biddle 


tions out into t 
to the scrutiny of t 
peting buyers. 

In The Great Atlantic & Pacific Tea Co. v. Federal 
Trade Commission, 106 F2a 667 (3d Cir. 1939), cert. 
denied, 308 U.S. 625, rehearing denied, 309 US. 694 (1940), 
the court rejected the argument that 2(c) must be 
read with 2(a). “It [2(e)] deals specifically with a par- 
ticular trade practice which was regarded as an unfair 


method of competition, per se injurious to commerce, and 
therefore is to be prohibited.” 

The court expressly noted that 2(b) applies to 2(e), 
but not to 2(d)—our present contention: 


toward price 
so long as it 


For examp 

paragraph ( proceeding 

suant to f paragraphs ( 

but are not roceedings inst 

paragraphs ( Emphasis supplied.] 

We submit that petitioner js inventing a defense where 

none exists. Congress explicitly provided the “meeting of 
competition” defense in the cases of a discrimination in 


16 Biddle Purchasing Co. v. Federal Trade Commission, 96 F.2d 
687 (2d Cir. 1938), cert. denied, 305 U.S. 634 (1938). 


price and a discrimination in services or facilities—and no 
other. <A seller’s payments for services or facilities ren- 
dered to him by the buyer do not fall within the excep- 
tion. That Congress might have worded the defense more 
broadly so as to include the latter does not warrant this 
Court’s rewriting the statute to interpolate what is not 
there. The statute is remedial, being directed toward 
definite abuses, and all exceptions to its prohibitions 
should be strictly construed. 


2. The evidence shows that petitioner violated Section 
2(e) 


a. Petitioner furnished the services of stylists with- 
out making them available to all competing customers 
on proportionally equal terms. 


All the evidence in reference to petitioner’s furnishing 
of stylists was introduced at the hearings held under the 
original complaint. In its argument here petitioner con- 
tends that the finding of the Commission that petitioner 


did not furnish stylists to competing customers on pro- 
tortionally equal terms is not supported by substantial 
evidence. The record does not support that contention. 

Ramona Albanese, a buyer for Tepper’s, a department 
store located in Plainfield, New Jersey, testified for the 
Commission at hearings under the original complaint 
(J.A. 93). She said that in November 1957, “We had a 
representative consultant or stylist from [petitioner]” 
and “we usually ask the salesman to make arrangements” 
(J.A. 94). When asked if Tepper’s was in competition 
with Rosenbaum, she replied, “Yes.” (J.A. 95). When 
this witness was called for further cross-examination un- 
der the amended complaint, she stated that petitioner 
had furnished a stylist to Tepper’s only once, and that 
was on November 13, 1957. She stated that before and 
after petitioner had furnished the services of a stylist, 
Tepper’s had also received the services of a stylist from 
Bali Bra, Warner Bros., and Revelation Brassiere Com- 
pany (J.A. 127-128). 
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On redirect examination she stated that she had to 
make arrangements with the companies to obtain such 
services. When asked, “How did you know they had 
such services?” she replied, “Well, I requested it and 
they [gave] me available dates that are open because 
these stylists are booked practically for the year.” (Em- 
phasis supplied.) (Cert. Tr. Test. 299-300). This witness 
was then asked, “Let’s take Bali, for example. Does Bali 
come to you and offer the services of a stylist? Do they 
explain to you that they have a stylist available for use 
in your store?” She replied, “Well, I usually have to ask 
any one of them.” She was then asked, “And that’s true 
of Maidenform, Warner, Revelation. . . .” “and [peti- 
tioner] also?”, and she replied, “That’s right.” (J.A. 128- 
129). 

Albert Trabilsy, one of the partners of Plainfield Lace 
Store, testified for the Commission at hearings under the 
original complaint (J.A. 99). When asked, “Have you 
ever been offered stylists or services of a stylist by [peti- 
tioner]?” he replied “No.” (J.A. 100). He stated that 
his store carried petitioner’s line of products exclusively. 
He said he was familiar with Tepper’s and Rosenbaum 
and that they sell “the same things” that his store does 
(J.A. 102). 

Max Sobel, owner of Sobel’s, Plainfield, New Jersey, 
testified for the Commission under the original complaint 
(J.A. 102). When asked, “Has [petitioner] ever offered 
you [the services of a stylist]?” he said, “No, I don’t 
think so” (J.A. 104). When he was recalled for further 
cross-examination under the amended complaint he testi- 
fied that no other manufacturers competing with peti- 
tioner had ever offered to furnish him the services of a 
stylist (J.A. 132). 

Harvey Rosenbaum, part owner of Rosenbaum Bros., 
Plainfield, New Jersey, when recalled for further cross- 
examination under the amended complaint, was asked, 
“Did [petitioner] furnish to your store the use of a 
stylist?” he replied, “Yes, they have,” and stated that 
such stylists were supplied on October 14, 15 and 16, 1957 
(J.-A. 131). 
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S. Carl Mark, president of Swern & Co., trading as Lit 
Bros. in Trenton, New Jersey, testified for the Commis- 
sion under the original complaint (J.A. 117). He stated 
that he did not know “of his own knowledge” whether 
petitioner had ever offered to Lit Bros. the service of a 
stylist (J.A. 119). 

When recalled for further cross-examination under the 
amended complaint (J.A. 158) he was asked if he had 
since his former testimony determined whether or not Lit 
Bros. received the services of a stylist. He replied, “Yes, 
we had the service of a stylist supplied by [petitioner] 
in November of 1957.” He stated that was the first time 
(J.A. 158-159). 

Sol Sloshberg, representing Sloshberg’s, in Trenton, New 
Jersey, testified under the original complaint on behalf 
of the Commission (J.A. 110). When asked, “Have you 
ever been offered the services of a stylist by [petitioner] ?” 
he replied “No, I haven’t.” (J.A. 113). 

When this witness was recalled for further cross-exam- 
ination under the amended complaint, he was asked, “. . . 
During the years 1955, 1956 and 1957, did [petitioner] 
furnish you with the services of a stylist?” and he re- 
plied, “No.” (J.A. 154). 

Ann M. Selby, owner of the Ann M. Selby Shop, Tren- 
ton, New Jersey, testified for the Commission under the 
original complaint (J.A. 119). When she was asked, “Has 
[petitioner] ever made the offer [of the service of a 
stylist] to you?” she replied “. . . I didn’t do enough 
business to warrant it, and that would be—a stylist would 
be—confined to the larger department store, where they 
have highly specialized departments in foundation gar- 
ments” (J.A. 122). 

When this witness was recalled for further cross-exam- 
ination under the amended complaint (J.A. 156) she testi- 
fied that she handled brassieres manufactured by Rene, 
Goddess, Playtex and Maidenform and that she carried 
the lines of these concerns together with petitioner’s 
products in 1955, 1956 and 1957. She said that none of 
the suppliers furnished her with the use of a stylist and 
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that her store was too small for these manufacturers “to 
even consider sending the service of a stylist to me” (J.A. 
157). 

On redirect examination she was asked why she con- 
sidered her store too small for the use of a stylist. She 
replied, “Because when you take an operation such as 
the type I have and you carry some diversified lines, you 
naturally don’t do any appreciable amount of volume 
with any particular line. Therefore, I consider myself 
much too small to be in the category where they would 
send a stylist. What would they do with a stylist in my 
shop? I may sell one brassiere a day or I might sell one 
a week.” She was then asked whether she would have 
any objection to having “some free help in the store for 
a day or two days, somebody to help you out, even if they 
only handled brassieres for you?” and she replied, “Tf 
business increases, I would welcome it.” She further 
stated that she would have no objection at all to having 
a clerk work in the store free (J.A. 158). 

C. E. Jemison, representative of Mae’s, Trenton, New 
Jersey, testified for the Commission under the original 
complaint (J.A. 123). When asked, “Has [petitioner] 
ever offered you the service of a stylist? . . .” he re- 
plied, “I haven’t had that from any company I’ve done 
business with at all.” (J.A. 124). This witness further 
testified that his store was in competition with Lit Bros. 

When this witness resumed the stand for further cross- 
examination under the amended complaint, he was asked, 
“During [the years 1955, 1956, 1957 and 1958] have any 
of these companies offered or given you the service of a 
stylist [including that of petitioner]?” and he replied, ey, 
haven’t any help from any of them.” “Never had a woman 
in the store from any of the companies.” (J.A. 160-161). 

In its argument under this particular issue, petitioner 
(Br. 14-16) points to no evidence in the record in con- 
flict with the testimony of the above witnesses. We submit 
that that evidence shows that petitioner furnished the 
services of stylists to certain of its purchasers and failed 
to offer or otherwise accord such services on proportion- 
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ally equal terms, or on any terms for that matter, to other 
purchasers who were in competition with the favored 
purchasers in their respective trade areas. 


b. Petitioner’s furnishing of the services of stylists 
was not done to meet competition 


To sustain the Section 2(b) defense petitioner must 
affirmatively establish that its use of stylists was in good 
faith to meet the competition of a particular competitor. 
Petitioner failed to carry this burden. 

Mr. Leeds, an official of petitioner, when testifying for 
the Commission (Cert. Tr. Test. 15-18) said that peti- 
tioner divided the United States into fourteen sales dis- 
tricts under district managers and that it employed from 
four to six stylists, who were assigned to district man- 
agers on equal terms. When asked, “Did they get around 
to all the stores in the area?” he replied, “No, a physical 
impossibility because a good number of our stores are 
called ‘Mama and papa stores,’ that is stores where the 
man and his wife run the sales.” (Cert. Tr. Test. 15-18). 
When asked on cross-examination, “With reference to 
stylists could any customer that wished stylists have 
them?” he replied, “No, it is completely impractical to 
operate that way. It is trade practice among the top 
nationally branded lines in our field to have a few stylists. 
They are used sparingly; they have to be because the 
cost would be prohibitive if you had sufficient to go 
to every single account. We try to route them so that 
they would be in specific areas at specific times. We 
assign them to our district managers because obviously 
they knew their situations on an equitable basis, but we 
couldn‘t have any one stylist at such and such a time. 
In other words the transportation would kill us to get 
a girl from Duluth, Minnesota, to Miami, Florida, and 
here and there, so we assign them to a district—the Pitts- 
burgh area for instance—and the local manager would 
use her among the large stores and smaller stores pro- 
portionately as he sees fit and we did that throughout 
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the United States, route the girls through the area pro- 
portionately in geographic areas.” He was then asked, 
“Available within an area according to the program the 
company has set up?” and he replied, “Yes.” (Cert. Tr. 
Test. 63-64). 

The language of Section 2(b) clearly shows that the 
“meeting of competition” defense may be interposed only 
to show that the price or services of a specific competitor 
were met, rather than competition in general and the Su- 
preme Court has so recognized.7 All hearings under the 
amended complaint were held in order to permit petitioner 
to put in its defense. During the course of these hearings 
petitioner further cross-examined seven customer witnesses 
who formerly testified on behalf of the Commission. In 
addition, petitioner placed on the stand eight representa- 
tives of competing manufacturers of bras in an attempt to 
find those who might have employed stylists and might 
have furnished such services to its customers. The record 
establishes that three manufacturers did not employ 
stylists during the period in question: Lily of France 
(Cert. Tr. Test. 445), Lovable (Cert. Tr. Test. 454), 
Jantzen (Cert. Tr. Test. 474). 

Petitioner introduced no evidence that any other manu- 
facturer furnished stylists to customers in Plainfield or 
Trenton, New Jersey, during the period in question. 
Although the remaining five bra manufactures had been 
named by petitioner’s favored customers in Plainfield and 
Trenton as manufacturers who had supplied them with 
stylists, petitioner made no attempt to show through those 
witnesses the terms and conditions of their programs, the 
competitive products involved or the time such services 
were furnished. That this is true is strikingly illustrated 
by the fact that nowhere in its brief does petitioner point 
out any testimony or other evidence in this record which 
would have established these necessary requisites to a 
successful contention that it furnished stylists in good faith 
to meet the competition of an individual competitor. In 


17 Federal Trade Commission v. A. E. Staley Mfg. Co., 324 U.S. 
746, 753 (1945). 
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the absence of such factual evidence in the record, we 
respectfully submit that the petitioner failed to sustain 
its burden under Section 2(b), which specifically requires 
the affirmative establishment of these facts by him who 
claims the defense. Further than this, there is nothing 
in the evidence to show that even one of the manufacturing 
competitors of the petitioner was actually in competition 
with petitioner in the grade, style and type of bra sold. 

The representative of Tepper’s testified that since the 
services of stylists are booked almost a year in advance, 
it is the custom in this business for customers of bra 
manufacturers to request the service of a stylist. She said 
she had to request all bra manufacturers, including peti- 
tioner, to provide such services. Her testimony is not 
only uncontradicted but it is supported by the testi- 
mony of Mr. Leeds. Mr. Leeds stated that stylists were 
assigned to district managers to be used on an equal 
basis and that it would be impractical and impossible in 
using six stylists in fourteen sales districts to extend 
this service to all customers. 

We here note what we believe to be some interesting, 
revealing and significant statements. Petitioner accurately 
states (Br. 15-16) that the record establishes that it did 
furnish stylists to two customers, Tepper’s and Rosen- 
baum. In this connection petitioner also correctly states 
“there is no evidence in the record to indicate that stylists 
services were offered to those two customers” In the 
next paragraph petitioner says, “Quite the contrary, the 
Tepper’s representative testified that they asked for the 
services of the stylists (J.A. 94).” Petitioner here estab- 
lishes the fact that in those cases where stylists were 
furnished to its customers, such services were not offered 
by petitioner but were requested by those customers, and 
confirms the testimony of the Tepper’s representative. 

In its answer to Count II of the amended complaint 
charging violation of Subsection 2($) petitioner affirma- 
tively pleaded inter alia that its use of the services of 
stylists was made in good faith to meet similar services 
furnished by one or more competitors (J.A. 15). All of 
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the hearings held under the amended complaint were 
to enable petitioner to produce evidence to support this 
defense. Petitioner had from about August 20, 1958, 
to December 29, 1958 (when it stated that it rested its 
case), to introduce evidence to support that defense. 

Petitioner now asks the Court to remand the case to 
the Commission to enable it to adduce additional evidence 
on its cooperative advertising allowances (Br. 24), pre- 
sumably as a basis for offering the “meeting of com- 
petition” defense. As we have demonstrated above, peti- 
tioner’s attempt to establish the “meeting of competition” 
defense under Section 2(e) resulted in a complete fiasco. 
We are not aware of anything in this record, and peti- 
tioner in its brief points to none, that would indicate that 
it had or has available any evidence that would support 
its contention that it used stylists to meet the defense of 
a competitor or competitors. Even if the “meeting of 
competition” defense were allowable under Section 2(d)— 
and we have shown that it is not (pp. 26-33 supra)— 
petitioner’s failure to establish the defense under Section 
2(e) indicates strongly that it would be no more suc- 
cessful under Section 2(d). 
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Vv. CONCLUSION 


It is submitted that the Commission had authority to 
amend its complaint and issue an amended supplemental 
complaint and, in doing so, it accorded petitioner all 
rights of due process of law; that the findings as to the 
facts are fully supported by the record; and that its order 
to cease and desist was properly issued. The Commis- 
sion therefore prays that petitioner’s prayer that the 
order be vacated or in the alternative that the case be 
remanded for further taking of additional evidence be 
denied, and that the Court affirm the Commission’s order, 
and, pursuant to statute ’* command petitioner to obey 
such order and comply therewith. 


Respectfully submitted. 


JAMES Mcl. HENDERSON, 
General Counsel. 


ALAN B. HOBBES, 
Assistant General Counsel, 


JNo. W. CARTER, JR., 
Attorney, 
Attorneys for the Federal Trade Commission. 


18“To the extent that the order of the commission . . . is af- 
firmed the court shall issue its own order commanding obedience to 
the terms of such order of the commission.” Section 11(c) Clay- 
ton Act, 38 Stat. 734, as amended, 15 U.S.C.A. §21(c) (1959 
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SUPPLEMENTAL APPENDIX 


1. Clayton Act, as amended by Robinson-Patman Act: 


Sec. 2. (a) That it shall be unlawful for any per- 
son engaged in commerce, in the course of such com- 
merce, either directly or indirectly, to discriminate 
in price betwen different purchasers of commodities 
of like grade and quality, where either or any of 
the purchases involved in such discrimination are 
in commerce, where such commodities are sold for 
use, consumption, or resale within the United States 
* © * and where the effect of such discrimination may 
be substantially to lessen competition or tend to 
create a monopoly in any line of commerce, or to 
injure, destroy, or prevent competition with any per- 
son who either grants or knowingly receives the bene- 
fit of such discrimination, or with customers of either 
of them: Provided, that nothing herein contained 
shall prevent differentials which make only due allow- 
ance for differences in the cost of manufacture, sale, 
or delivery resulting from the differing methods or 
quantities in which such commodities are to such 
purchasers sold or delivered: * * * 

(b) Upon proof being made, at any hearing on a 
complaint under this section, that there has been 
discrimination in price or services or facilities fur- 
nished, the burden of rebutting the prima facie case 
thus made by showing justification shall be upon the 
person charged with a violation of this section, and 
unless justification shall be affirmatively shown, the 
Commission is authorized to issue an order terminat- 
ing the discrimination: Provided, however, That noth- 
ing herein contained shall prevent a seller rebutting 
the prima facie case thus made by showing that his 
lower price or the furnishing of services or facilities 
to any purchaser or purchasers was made in good 
faith to meet an equally low price of a competitor, 
or the services or facilities furnished by a competitor. 

(c) That it shall be unlawful for any person en- 
gaged in commerce, in the course of such commerce, 
to pay or grant, or to receive or accept, anything 
of value as a commission, brokerage, or other com- 
pensation, or any allowance or discount in lieu there- 
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of, except for services rendered in connection with 
the sale or purchase of goods, wares, or merchandise, 
either to the other party to such transaction or to 
an agent, representative, or other intermediary there- 
in where such intermediary is acting in fact for or 
in behalf, or is subject to the direct or indirect 
control, of any party to such transaction other than 
the person by whom such compensation is so granted 
or paid. 

(d) That it shall be unlawful for any person en- 
gaged in commerce to pay or contract for the pay- 
ment of anything of value to or for the benefit of 
a customer of such person in the course of such 
commerce as compensation or in consideration for 
any services or facilities furnished by or through 
sueh customer in connection with the processing, han- 
dling, sale, or offering for sale of any products or 
commodities manufactured, sold, or offered for sale 
by such person, unless such payment or considera- 
tion is available on proportionally equal terms to all 
other customers competing in the distribution of such 
products or commodities. 

(e) That it shall be unlawful for any person to 
discriminate in favor of one purchaser against an- 
other purchaser or purchasers of a commodity bought 
for resale, with or without processing, by contracting 
to furnish or furnishing, or by contributing to the 
furnishing of, aadl services or facilities connected with 
the processing, handling, sale, or offering for sale of 
such commodity so purchased upon terms not ac- 
corded to all purchasers on proportionally equal terms. 
[See. 2 of the Clayton Act, 38 Stat. 730, as amended 
by the Robinson-Patman Act, 49 Stat. 1526, US.C.A,, 
Title 15, § 13.] 
| Federal Trade Commission Rules of Practice for 
Adjudicative Proceedings: 

§3.8 Motions—(a) Presentation and disposition. 
During the time 4 proceeding is before a hearing 
examiner, all motions therein, except as provided in 
§3.15 (f) shall be addressed to and ruled upon_by 
him, and, if in writing, shall be filed with the Sec- 
retary of the Commission. All motions addressed to 
the Commission shall be in writing and shall be filed 
with the Secretary of the Commission. 
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§3.9 Amendments and supplemental pleadings— 
(a) Amendments—(1) By leave. If and whenever 
determination of a controversy on the merits will 
be facilitated thereby, the hearing examiner may, 
upon such conditions as are necessary to avoid 
prejudicing the public interest and the rights of the 
parties, allow appropriate amendments to pleadings; 
provided, however, that an application for amendment 
of a complaint may be allowed only if the amend- 
ment is reasonably within the scope of the proceed- 
ing initiated by the original complaint. 


§3.15 (c) Powers and duties. Hearing examiners 
shall have the duty to conduct fair and impartial 
hearings and to maintain order. They shall have 
all powers necessary to that end, including the fol- 
lowing: 

* * & * 

(9) To certify questions to the Commission for its 

determination; * * * 


Portion of colloquy occurring during the hearings under 


the original complaint (J.A. 107-109): 


Hearinc Examiner Prrer: As long as we are 
on the subject I think I will say this. I haven’t 
realized or been made aware of what the significance 
of a stylist is in this matter. It is not set forth 
in the pleadings. Is it also a theory that it is an 
alternative to the corset advertising alleged? 

Mr. Dias: Would you like my answer to that? 

Heartnc Examryer Pirer: Both. 

Mr. Dias: This is my position. When this was 
initiated we had no information on the availability 
of stylists nor do we have any information upon 
the availability of push monies prior to that. It now 
develops that there are such services or facilities or 
payments available and it is my feeling that since we 
have learned of it we should get the information and 
if after the record is in we decide that the services 
of a stylist be possibly considered demonstrative 
services there is a possibility I might move for amend- 
ment to the complaint. 

On the other hand if I can determine it might 
properly fit within the 2(d) charge I feel that the 
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complaint is broad enough in scope to cover it. In 
other words we gave as an example the payments 
by Exquisite for promotional services and facilities 
and as I say if this furnishing of a stylist falls within 
the popular conception of the 2-(d) section of the 
act I would certainly urge that that also be con- 
sidered part of the violation, if any is found, but if it 
becomes apparent that it is the subject of a separate 
violation, a violation of a separate section, I move 
to amend the complaint. 

Heartnc Examiner Prrer: Then neither have been 
brought in to show alternatives in the line of the 
Answer. 

Mr. Dias: No sir, they were not. Are you speak- 
ing of the Answer as it regards the offering of 
premiums and display material? 

Hearne Examrver Prrer: Yes. 

Mr. Dias: No, they weren’t raised in that regard. 

Hearrxo Examrver Preer: Your point with respect 
to the relevancy whether or not this is main line is 
what? 

Mr. Dawxrys: My point is this, that it has been 
developed from witnesses that our stylists have been 
used. It is my understanding that is a general prac- 
tice in the bra industry, that is the furnishing of 
stylists. Let me put it this way. I suspect that Mr. 
Dias may have felt that he may have wanted to 
pursue this subject further and that is the reason I 
was attempting to go along the line I went with the 
witness. 

Hearrxc Examiner Preer: You don’t consider rele- 
vant as a defensive point, that is a substitute. 

Mr. Dawxtns: I think, Mr. Examiner, we have 
here obviously a series of different kinds of services 
or payments for services and facilities. I think the 
[petitioner’s] position will be that the whole thing 
js one ball of wax. In other words, that these things 
are interrelated one to the other and to the customs 
and to the competitive situation in the trade and, of 
course, the competitive situation in the trade is ob- 
viously intended to be a part of [petitioner’s] defense 
and it is for that reason that I was attempting to 
pursue the subject. 

Hearrxe Examrxer Prrer: I will overrule the ob- 
jection. .. . 
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The witness answered: “I would say Form Fit.” 
By Mr. Dawxms: 

Q. Have you used stylists from any one of these 
lines including Form Fit? A. Yes, we have. 

Q. From any lines other than Form Fit? A. Yes. 

Q. Could you name those? A. I believe we have 
had them from Permalift. 

Hearinc Examiner Prrer: Is that the only one? 

Tue Witness: I think those two would be the ones. 


Motion made by counsel supporting the complaint (Cert. 
Tr. Pro. 18-26): 


Morton sy CounseL Supportinc CoMPLAINT 


(1) To tHe Heartne Examrver To CERTIFY Tris 
PROCEEDING TO THE COMMISSION: AND 


(2) To rHe Commission TO AMEND AND SUPPLE- 
MENT THE COMPLAINT 


(1) Comes Now, counsel supporting the complaint 
and, pursuant to Section 3.8 and 3.15(c)(9) 
of the Commission’s Rules of Practice, here- 
inafter referred to as the RULES, moves the 
Hearing Examiner to certify this proceeding 
to the Commission for consideration and dis- 
position of the accompanying motion to amend 
the complaint in this proceeding. 


The complaint in the instant matter alleges viola- 
tion of Section 2(d) of the Clayton Act, as amended. 
The proposed amendment, which entails the addition 
of an allegation of violation of Section 2(e) of the 
Clayton Act, as amended, appears to be beyond the 
power of the Hearing Examiner to consider and, ac- 
cordingly, pursuant to the Rules, Section 3.15(¢) (9), 
it is requested that the matter be certified to the 
Commission for its consideration and disposition. 


(2) Counsel supporting the complaint moves the 
Commission to amend and supplement the com- 
plaint in this matter. 


The original complaint, issued November 29, 1957, 
charged the [petitioner] with violation of Section 
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2(d) of the Clayton Act, as amended, and subse- 
quently hearings in support of the complaint were 
held in New York City, New York, and Trenton, 
New Jersey, on June 9-12, 1958. The [petitioner] is 
scheduled to commence the presentation of its defense 
on August 4, 1958. cdg. the course of the June 
hearings the testimony and evidence adduced indi- 
cated that [petitioner] may have been, and may now 
be, violating the provisions of Section 2(e) of the 
Clayton Act, as amended, in that it had discriminated 
in favor of one purchaser and against others by fur- 
nishing the services of personnel to favored cus- 
tomers and failing to accord such services to pur- 
chasers competing with the favored purchaser on 
proportionally equal or any terms. The personnel 
referred to above are employed by the [petitioner] 
and are, in effect, “demonstrators” although in the 
instant industry they are known as “stylists”. 

In view of the above, counsel supporting the com- 
plaint moves the Commission to amend the complaint 
heretofore issued on November 29, 1957, as follows: 


[Then follows the recommended changes to the 
original complaint so as to constitute “COUNT 
T”’, and the recommended new paragraphs to be 
inserted as “COUNT IL”, of the amended and 
supplemental complaint.] 


Tf the foregoing motion is approved, counsel ea 
porting the complaint further moves that the plead- 
ings and evidence, heretofore filed and taken in sup- 
port of and in opposition to the allegations of the 
complaint as originally issued, be adopted and con- 
sidered as evidence in support of and in opposition 
to the allegations of the complaint as amended upon 
this motion to the same extent and effect as if such 
evidence had been originally taken in connection with 
the complaint as herein amended. 

Transmitted herewith is a copy of the amended 
and supplemental complaint incorporating the changes 
proposed above. 


Relevant portions of the order entered by the Commission 
on August 1, 1958, amending and issuing its amended and 
supplemental complaint (Cert. Tr. Pro. 27-28). 


The Commission having duly considered the motion 
and the [petitioner’s] answer in opposition thereto, 
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and it appearing that the record contains informa- 
tion constituting adequate grounds for preliminary 
administrative determinations or “reason to believe” 
that the [petitioner] has furnished the services of 
special personnel, known as “stylists”, to some of 
its purchasers and has not accorded such services or 
facilities to other purchasers upon proportionally 
equal terms, in violation of the public policy ex- 
pressed in subsection (e) of Section 2 of the Clayton 
Act, as amended; and 

The Commission having determined that exercise 
of its administrative responsibility to issue an 
amended and supplemental complaint is required in 
the Pra) oe interest and it appearing that the right 
of the [petitioner] to full and fair hearing on the 
charges against it is protected under procedures pro- 
vided for the conduct of the Commission’s adjudica- 
tive proceedings: 


_ Ir Is Onverep that the motion be, and it hereby 
is, 


granted. 
Ir Is Furraer Orperep that the amended and 
supplemental complaint of the Commission issue 


herewith and be served upon the [petitioner] Ex- 
quisite Form Brassiere, Inc. 

Ir Is Furraer Oxperep that the evidence here- 
tofore introduced in support of and in opposition 
to the original complaint shall have the same force 
and effect as though received at hearings under 
the complaint, as amended and supplemented, this 
action being without prejudice to the hearing ex- 
aminer’s authority and duty to rule upon the merits 
of any motion which may be filed requesting oppor- 
tunity to further cross-examine witnesses heretofore 
appearing in the proceeding or to take such further 
action as may be appropriate to protect any of the 
[petitioner’s] rights. 


Excerpts from the colloquy occurring at the hearing held 
on November 17, 1958, to receive petitioner’s defense 
(Cert. Tr. Test. 282-288): 


Mr. Cassepy: May I add something to that and 
to further state the position of the [petitioner] be- 
fore I am deprived of the right to further cross- 
examine Joshua Biblowitz, representing Lady Rose 
Stores of Paterson, New Jersey; Irving Rosenberg, 
representing the Corset Bar of Paterson, New Jersey, 
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and Alice Shackil, representing Quackenbush Com- 
pany of Paterson, New Jersey. 

T'offer to prove by those witnesses that Exquisite 
Form Brassiere Company did furnish a stylist to 
them in meeting the same facilities and services of 
stylists of competing brassiere manufacturers. 

° ° e * 


Mr Dus: Well, as I see it, your Honor, I take 
it then that counsel in effect states that he can estab- 
lish the fact that stylists have been offered or other- 
wise made available to the three that he named and 
if that is the case, I would have no objection to 
counsel bringing those witnesses in as his own wit- 
nesses. 

e s i s 

Hearrxe Examiner Preer: All right. Proceeding 
from there, first of all, of course, then it would be, 
as I said before, beyond the scope of the direct as 
far as cross-examination is concerned. 

‘As far as your point of calling those three that you 
named to show that they were furnished stylists in 
the light of your alleged defense of good faith in 
meeting competition, since there is no proof dealing 
with Paterson, what purpose would that serve, Mr. 
Cassedy? 

Mr. Cassevy: I’d like to show with respect to the 
five witnesses from Paterson in regard to coopera- 
tive advertising that they were questioned about, that 
some of the cooperative advertising advertised the 
use of a stylist and that the use of the stylist and 
the cooperative advertising was tied together in one 
package and I'd like to show by these witnesses from 
Paterson that both the cooperative advertising and 
the use of the stylists were offered and furnished in 
certain instances to meet the competition of similar 
cooperative advertising and services of stylists by 
competing brassiere manufacturers. 


Mr. Dus: I think even if that is so, and I cer- 
tainly don’t doubt eounsel’s word, but I don’t recall 
that there is any evidence in the record, copies of 
these ads. So far as this record is concerned, the 
testimony dealing with the Paterson area is either 
to the effect that a company has been offered an 
advertising allowance or has not. As a result, it 
doesn’t make any difference as far as the Paterson 
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area is concerned whether or not the ads did include 
information concerning stylists. It’s my position that 
so far as 2(e) is concerned, I have no case as far 
as Paterson is concerned. It deals only with the offer 
vor failure to offer an advertising allowance, which is 
wognizable under Section 2(d). 


Mr. Cassepy: If your Honor please, I limit my 
offer then to the cross-examination of these five 
Paterson, New Jersey witnesses and to Mr. Katzman 
of Don Roberts Store in Plainfield, New Jersey. 

Hearrnc Examiner Preer: You limit your offer? 

Ms. Cassepy: My offer of proof is to be made 
on cross-examination of these six witnesses. 

Hearinc Examryer Prrer: I don’t follow you. I 
thought you previously said you had no questions of 
Mr. Katzman. 

Mr. Cassepy: Well, my offer to prove the use 
of stylists in the industry related to these 6 wit- 
nesses. Mr. Dias, for the Commission, takes the posi- 
tion that he is offering no case on the question of 
the stylists [by] these six witnesses. 

Hearrnc Examryer Prrer: That is right. 

Mr. Cassepy: Now, my offer of proof related only 
to cross-examination of those witnesses. If you rule 
that that would not be appropriate in the circum- 
stances, then that ends the proceeding so far as 
those six witnesses are concerned but I am not going 
to call them as my witnesses. 

Hearrnc Examrver Preer: All right. Then I so 
rule. 

e . s s 

Hearrxc Examiner Prrer: So that the record 
is clear, I have no objection to your calling them 
as your own witnesses. But under the circumstances, 
I see nothing about which they would be cross- 
examined. 

e e * s 

Hearrse Examrver Preer: You do not wish to call 
them as your witnesses? 

Mr. Cassepy: I do not. 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 16,123 


EXQUISITE FORM BRASSIERE, INC. 
a corporation, 


Petitioner, 


FEDERAL TRADE COMMISSION, 
Respondent. 


Petition to Review and Set Aside an Order of 
The Federal Trade Commission 


REPLY BRIEF FOR PETITIONER 


ARGUMENT 


1. THE "GOOD-FAITH MEETING OF COMPETITION" DEFENSE 
PROVIDED BY SECTION 2(b) IS AVAILABLE IN A PROCEED- 
ING UNDER SECTION 2(d) 


ING YN eee OEE 


A striking erosion has occurred in the consistency of the Federal 
Trade Commission's position regarding the availability of the meeting of 
competition as a defense in a proceeding under Section 2(d) of the Clayton 
Act as amended. The results of such erosion may be viewed in the dis- 


senting opinion of Commissioner Kern and the dissenting opinion of Com- 


missioner Elman, (see In the Matter of Shulton, Inc., a corporation, 
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Docket No. 7721, decided July 25, 1961). (Opinion of the Commission, 
Supplemental Appendix, pS-1, Dissenting Opinion of Commissioner Kern, 
Supplemental Appendix,pS7, Dissenting Opinion of Commissioner Elman, 
Supplemental Appendix, p. S-10). 


The respondent attempted to answer the challenging arguments set 
forth in Commissioner Tait's dissenting opinion in the instant case, In 
the Matter of Exquisite Form Brassiere, Inc., a corporation, Docket No. 6966 
(J.A. 42-47), The respondent has done this by attempting to demonstrate 
an obvious difference between the seller's paying a customer for services 
or facilities rendered to the seller and the seller's furnishing a service 


or facility to the customer. The respondent further contends that to 


ignore such a difference would impute to Congress a vain action, i.e. it 
would have been redundant and pointless for Congress to have enacted §2(e) 
at all since 82(d) would have sufficed (see page 25 respondent's brief). 


Subsequent to the respondent's brief the Federal Trade Commission 
had the opportunity to meet the challenge of Commissioner Tait's argu- 
ments. The majority made no attempt to answer the challenge. 


Commissioner Kern and Commissioner Elman accepted the challenge 
and their separate answers are striking tributes to the compelling nature 


of Commissioner Tait's views. 


Under the focus of carefully developed analyses the conclusions are 
inescapable. First, the type of trade practices outlawed by Congress in 
Section 2 of the Clayton Act as amended by the Robinson-Patman Act 
involves a seller discriminating in favor of one or more of his customers 
at the expense of others and thereby places such other person at a com- 
petitive disadvantage. Second, the words of the statute at bar in light of 
its legislative history and purpose, as well as, the practical purpose of 
the Robinson-Patman Act compels the view that a meeting of competition 
in good faith is available as a defense in a proceeding under Section 2 (d). 


3 


It is to be noted that since the Exquisite Form decision a Federal 


District Court has allowed the "meeting of competition" defense in this 
type of case. As stated by Judge Simpson in his Order filed February 
24, 1961 in the United States District Court for the Southern District of 
Florida "because of the close inter-relation of Section 2(d) and 2 (e), it 
is both logical and reasonable to likewise recognize such defense in cases 
arising under Section 2(d). . ." (see Delmar Construction Co. of 
Florida v. Westinghouse Electric Corp., and Westinghouse Appliance 
Sales, a Division of Westinghouse Electric Corp., ; 
CCH Trade Reg. Rep. 1 69,947 (S.D. Fla. 1961), Supplemental Appendix, 
p. S-8). The petitioners here were not accorded the benefit of this de- 


fense. 


Il. CONCLUSION 


The "good-faith meeting of competition” defense provided by Sec- 
tion 2(b) is available in a proceeding under Section 2 (d). 


Respectfully submitted, 


PEYTON FORD 


1000 Connecticut Avenue 
Washington 6, D. C. 


Attorney for Petitioner 
Of Counsel: 
FORD, LARSON, GREENE and HORAN 


1000 Connecticut Avenue 
Washington 6, D. C. 
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In the Matter of 


DOCKET NO. 7721 


SHULTON, INC., 
a corporation. 


OPINION OF THE COMMISSION 


By Secrest, Commissioner: 

This matter has come on for hearing on respondent's appeal from 
the initial decision of the hearing examiner filed January 5, 1961. The 
complaint charged respondent with violating subsection (d) of Section 2 
of the Clayton Act, as amended. The following allegations were made 
therein: 

"PARAGRAPH FOUR: In the course and conduct of 

its business in commerce, respondent paid or contracted 

for the payment of something of value to or for the benefit 

of some of its customers as compensation or in considera- 

tion for services or facilities furnished by or through such 

customers in connection with their offering for sale or sale 

of products sold to them by respondent, and such payments 

were not made available on proportionally equal terms to 

all other customers competing in the sale and distribution 

of respondent's products. 


$-2 
‘PARAGRAPH FIVE: For example, during the year 
1958 respondent contracted to pay and did pay to J. 


Weingarten, Inc., $6,000 as compensation or as an allowance 
for advertising or other services or facilities furnished by 
or through J. Weingarten, Inc. in connection with its offering 
for sale or sale of products sold to it by respondent. Such 
compensation or allowance was not offered or otherwise 
made available on proportionally equal terms to all other 
customers competing with J. Weingarten, Inc. in the sale 
and distribution of products of like grade and quality pur- 
chased from respondent." 


The hearing examiner's initial decision was based on the complaint 
and an answer filed by respondent pursuant to §3.7(a)(2) of the Commis- 
sion's Rules of Practice admitting all material allegations of fact set forth 
in the complaint. Respondent has appealed from a ruling of the hearing 
examiner and from the order to cease and desist contained in the initial 
decision. Since two of the arguments in this appeal are based primarily 
on the alleged failure of the hearing examiner to consider the entire record 
in making his initial decision, we will summarize briefly what transpired 
prior to respondent's filing an admission answer. 

The complaint herein was issued by the Commission on January 5, 
1960. After having been granted an extension of time within which to file 
its answer, respondent by motion filed March 23, 1960, requested an order 
directing counsel supporting the complaint to furnish a bill of particulars 
and further requested a pre-hearing conference on said motion. This 
conference was held on May 19, 1960, but, prior to that date, respondent 
filed its answer admitting in part and denying in part the allegations of 
the complaint. A second pre-hearing conference was held on June 23, 
1960, at which time respondent moved for leave to adduce evidence that 
payments for services and facilities to one of its customers had been 
made in good faith to meet payments and allowances granted that customer 
by a competitor. This motion was denied by order of the hearing examiner 
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filed June 28, 1960. Thereafter, respondent moved for and was granted 
leave to file an answer pursuant to §3.7 (a)(2) of the Rules of Practice. 
An answer which included a motion to dismiss was filed by respondent on 


July 11, 1960. In reply thereto, counsel supporting the complaint contended 


that respondent's answer failed to admit all material allegations of the 
complaint and requested that hearings be scheduled for the purpose of 
proving that allegations not admitted by respondent were true and to con- 
trovert certain statements made in respondent's answer. Respondent then 
moved that the proceedings be closed. The hearing examiner denied this 
motion by order dated September 9, 1960, and scheduled an initial hearing. 
Respondent then filed its answer admitting the material allegations of the 
complaint. 

We will consider first respondent's contention that the hearing ex- 
aminer erred in failing to limit the scope of the order to the practice dis- 
closed by the record or to practices reasonably related thereto. It argues 
in this connection that counsel supporting the complaint had stated at the 
conference held on May 19, 1960, that the evidence in the case related 
solely to payments and allowances made by respondent to one customer, 
J. Weingarten, Inc. It further argues that as a result of this understand- 
ing, it filed an answer wherein it made the following admission: 

"Payments made to J. Weingarten, Inc., in 1958 and 1959 

in connection with the chain's anniversary sales described in 

the Federal Trade Commission's press release (January 20, 

1960) accompanying the complaint herein were compensation 

for newspaper advertising by J. Weingarten, Inc. of one of 

respondent's deodorant products, and none other. Said news- 

paper advertising for 1958 is attached hereto and made a 

part hereof as Exhibit 1 (answer, July 11, 1960, par. 5)." 

Stated briefly, respondent's version of the facts of record is that J. 
Weingarten, Inc., solicited and induced payments from respondent for 
newspaper advertising of one of respondent's deodorant products, which 


payments, respondent apparently concedes, were not made available on 
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proportionally equal terms to other purchasers of such products compet- 
ing with Weingarten. Respondent contends, therefore, that the only practice 
involved in this case was participation by respondent in a buyer sponsored 
promotion and that this participation extended only to the making of pay- 
ments for newspaper advertising to be furnished by the customer in con- 
nection with the sale of only one of respondent's products. Consequently, 
respondent argues, the order to cease and desist should go no further than 
to prohibit this specific practice. 

Respondent's argument must be rejected for two reasons. First of 
all, an examination of the transcript of the pre-hearing conference held on 
May 19, 1960, discloses that counsel supporting the complaint did not indi- 
cate to respondent that the case to be ultimately presented in support of the 
complaint would be restricted to evidence relating solely to respondent's 
transactions with a single customer. Moreover, the record fails to show 
that any order of the hearing examiner or other document was entered on 
the record pursuant to the requirement of §3.10(b) of the Rules of Practice 
that the "record shall show the matters disposed of by agreement” in a pre- 
trial conference. The record does disclose, however, that subsequent to the 
conference in question, counsel supporting the complaint twice requested 
that hearings be held for the purpose of proving allegations not admitted by 
respondent and for the purpose of controverting statements made by re- 


spondent, which statements respondent now contends are facts of record. 


Hence, we find no substance to respondent's argument that the record 
discloses any pertinent facts concerning the alleged unfair trade practice 
other than those set forth in the complaint and admitted in the answer filed 
by respondent pursuant to §3.7(a)(2) of the aforementioned rules. 

Secondly, we would not limit the order in the manner requested by 
respondent even if the evidence of a violation related solely to respondent's 
participation in the Weingarten promotion. The order proposed by respond- 
ent would prohibit it from granting discriminatory allowances only, among 
other things, when such allowances are induced by the customer and only 
when the service or facility furnished by the customer is newspaper adver- 
tising. Such an order would be virtually worthless since it would do little 
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more than prohibit respondent from engaging in the illegal practice by the 
same means it had previously employed. Contrary to respondent's asser- 
tion, there is no mandate, or even a suggestion, in the legislative history 
of the Clayton Act Finality Act (P.L. 86-107, 86th Cong., July 23, 1959) 
that the Commission should issue orders of such narrow scope. While 
certain members of Congress have expressed the need for clear, under- 
standable orders, we find no indication in the Committee reports or elge- 
where in the legislative history of the aforementioned statute that Congress 
intended that Clayton Act orders should prohibit only the specific acts en- 
gaged in by a respondent rather than the practices condemned by the statute. 

Respondent's argument confuses the discriminatory practice alleged 
in the complaint with the acts by which this practice may have been mani- 
fested. Respondent is charged in this connection with violating Section 2(d) 
of the Clayton Act. The specific practice declared illegal by this subsection 
is the making of discriminatory payments by a seller to a buyer for adver- 
tising or promotional services or facilities rendered by the latter. The 
record shows that respondent has engaged in this practice and the order 
merely prohibits it from doing so again. 

In further excepting to the order, respondent has interpreted such 
order to require that if it elects to accord advertising or promotional 
allowances on any product within a product line, such as toiletries, such 


allowances must be granted on all other products within that line, includ- 


ing those which are not of like grade and quality. Section 2(d), of course, 
does not impose such a requirement, but neither, however, does the order 
to cease and desist. Although the order covers all products which respond- 
ent sells, respondent will be required thereby to extend allowances granted 
in connection with a particular product only to those customers competing 
in the distribution or resale of that product or products of like grade and 
quality purchased from respondent. 

Respondent has also taken exception to the hearing examiner's rul- 
ing denying its request for leave to adduce evidence that payments for 
services and facilities to one of its customers had been made in good faith 


to meet payments and allowances granted that customer by a competitor. 
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This ruling is consistent with the views expressed by the Commission in 


the matters of Henry Rosenfeld, Inc. 1 and Exquisite Form Brassiere, Inc 2 


wherein we held that the meeting competition defense set forth in the Sec- 
tion 2(b) proviso is not available as a matter of law toa respondent charged 
with violating Section 2(d). The question was carefully considered in both 
cases and there is nothing in respondent's briefs which convinces us that 
we should now adopt a position contrary to that which we have previously 
taken. The argument is therefore rejected. 

The appeal of respondent is denied and the initial decision is being 
adopted as the decision of the Commission. An appropriate order will be 
entered. 

Commissioner Elman dissented and Commissioner Kern dissented 
joining Commissioner Elman. 

July 25, 1961. 


T Henry Rosenfeld, Inc., 52 F.T.C. 1535 (1956). 


Exquisite Form Brassiere, Inc., Docket No. 6966 (1960). 
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Robert T. Secrest 

Sigurd Anderson 
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Philip Elman 


In the Matter of 
SHULTON, INC., DOCKET NO. 7721 
a corporation. 


DISSENTING OPINION OF COMMISSIONER KERN 


Heeding Cromwell's plea: "I beseech ye think that ye may be mis- 
taken", and following the mandate of such enlightened skepticism, I have 
carefully reviewed my own prior views on the identical question raised 
by this proceeding ! -- views still held by the majority. 

The problem of statutory construction before us here is a difficult 
one; to disguise the difficulties or the closeness of the question is to apply 
gloss. In sucha situation it is necessary to wrestle with doubt -- and in 
this case even to wrestle with my own prior views -- and doubt can some- 
times be more cruel than the worst of truths. The line between the words 
of a statute and the purpose behind it is a difficult one to determine. It is 
hard to be true to both. I have always been sensitive to the possible accu- 
sation of going beyond law interpreting and of entering the prohibited area 
of law making. Perhaps it was my reticence in this regard that brought 
me when this problem was presented earlier to the Commission to side 
with the majority. While I still respect their views, I find persuasive the 


1 Exquisite Form Brassiere, Inc., Docket 6966, decided October 31, 
1960. 
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cogent analysis by Commissioner Elman of the legislative materials. 
Without repeating it except by reference, I find in that analysis ample 
justification to depart from the strict words of the statute. I am fortified 
in that conclusion by the belief that in doing so it removes what otherwise 
would be a serious dissonance in connection with the application of the 
Robinson-Patman Act, for the close interrelationship between Sections 
2(d) and 2(e) is beyond argument and consistency in their application is 
clearly desirable. I am also fortified by the fact that in dealing with this 
difficult statute the courts previously have found it necessary to supply 
words which were considered to be intended 2 and Iam further fortified 
by certain statements made in oral argument by counsel supporting the 
complaint in this proceeding.® 

I am also influenced by the recent decision of Delmar Construction 
Co. v. Westinghouse Electric Corp.* This case was decided on February 
24, 1961 and was therefore not available to us as a precedent when the 
Exquisite Form Brassiere case was before us for consideration. In the 
Delmar case plaintiff's complaint charged a violation of Section 2(d) of the 
Robinson-Patman Act. The defense of 2(b) being raised by the defendant, 
plaintiff moved to strike such defense from the answer. The court in 
denying the motion, squarely held that "the "meeting competition’ defense 
of §2(b) of the Robinson-Patman Act is applicable to cases arising under 
§2(e) of the Act ...and, because of the close inter-relation of §2(d) and 
§2(e), it is both logical and reasonable to likewise recognize such defense 
in cases arising under §2(d). . .” [citations omitted]. It seems to me 


: E.g., Elizabeth Arden Sales Corp. v. Gus Blas Co., 150 F .2d 988, 
991-993 (8th Cir. 1945), cert. denied 326 U.S. 773 (1945), in which the 


court did not hesitate to build into Section 2(e) the "commerce" prereq- 
uisite that Congress omitted, and Atalanta Trading Corp. v. Federal 
Trade Commission, 258 F .2d 365, 369 (2d Cir. 1958), in which the words 


of like grade and quality" were judicially supplied to Section 2(d). 


$ Tr. of oral argument p. 37, 1. 17-25; p. 42, 1. 18-20. 
4 cCH Trade Reg. Rep. Par. 69,947 (S.D. Fla. 1961). 
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that this recent and sole direct precedent of a federal court on this ques- 
tion is entitled to more than the usual precedential weight of such decisions. 
Especially is this true where it brings harmony to the statute and is sup- 
ported by a viable theory of legislative interpretation. 

I realize the vice inherent in any deciding authority's struggling to 
bring artistic symmetry to a statute by blurring clear statutory language; 
to attempt to rebuild a statutory edifice along symmetric lines may have 
artistic but not legal justification. But this is not to say that one should 
ignore the meaning and overall objectives that those drafters of the statute, 
as evidenced by the progression of the legislation to final enactment, meant 
to achieve. 

To be bound by prior precedent of the Commission, which when 
uttered expressed my own views, after I have come to believe otherwise, 
would be unworthy of my statutory trust. If my present judgment tells me 
that my prior views were wrong, it seems desirable to say so; for it would 
seem more commendable to lay aside all else and seek truth rather than 
try to make my prior views prevail. This is not to say that truth has now 
been found; it is only to say that there has been a conscientious and con- 


tinuing struggle to achieve it. The great body of our law has been built 


up in just that way. 

In conclusion, having striven with the words of the statute, with the 
legislative materials out of which the intended meaning and overall objec- 
tives must be distilled, and with the entire record in this proceeding, I 
have reached, obviously with considerable difficulty and with humility, 
my decision to join Commissioner Elman in dissent. 

July 25, 1961 
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COMMISSIONERS: 
Paul Rand Dixon, Chairman 
Robert T. Secrest 
Sigurd Anderson 
William C. Kern 
Philip Elman 


In the Matter of 


SHULTON, INC., DOCKET NO. 7721 
a corporation. 


Commissioner Elman, dissenting: 

The question of statutory construction presented by this case-- 
whether a seller charged with having paid discriminatory allowances to 
some customers for advertising or other services or facilities, in viola- 
tion of Section 2(d) of the Robinson-Patman Act, may defend under Sec- 
tion 2(b) by showing that the payments were made in good faith to meet 
competition--is an open one. Although the Commission has passed on it 
several times, most recently in Exquisite Form Brassiere, Inc., Docket 
6966, decided October 31, 1960, the issue has not been considered and 
decided by any appellate court. The Exquisite Form case is now pending 
on review in the Court of Appeals for the District of Columbia Circuit; 
and, with all deference to the position there taken by the Commission, it 
seems to me that the persuasive arguments to the contrary presented in 
Commissioner Tait's dissenting opinion have not yet been answered. It 
would serve no useful purpose to repeat those arguments here, and I 
shall add only a few marginal comments. 

1. The Supreme Court's holding in Standard Oil Company v. Fed- 


eral Trade Commission, 340 U.S. 231, that Section 2(b) provides an 


absolute defense, and does not merely shift the burden of going forward 
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with evidence, would seem irrelevant to the instant problem. Neverthe- 
less, the defeat suffered by the Commission in that case seems to have 
left its mark here. There the Commission had relied heavily on the legis- 
lative history to support its view. The majority of the Supreme Court, 
however, found the language of the section to be controlling and rejected 
the arguments drawn from the legislative history. It does not follow, how- 
ever, that the Standard Oil decision has established a different or special 
rule of statutory construction for Section 2(b), under which legislative 
history is to be downgraded or given less weight than in the case of other 
enactments. 

I am sure the Commission would reject such a reading of the major- 
ity opinion in the Exquisite Form case, but it almost seems to say: "If 
the Supreme Court wishes to ignore the legislative history of Section 2(b), 
as it did in the Standard Oil case, and to base construction solely ona 
‘literal interpretation of the language of the statute’, well so be it and we 
shall do the same in dealing with every other problem arising under that 
section." It is one thing not to read into a law that which has been deliber- 
ately omitted by the Congress; it is something else again to stick in the 
bark of words and to reject all aids to construction beyond the language 
itself. In construing a statute, one always begins with its words. But it 
is not very often that a court or agency can safely stop there. John 
Marshall was not announcing a novel principle in United States v. Fisher, 
2 Cranch 358, 386 (1804), when he wrote: "Where the mind labors to dis- 
cover the design of the legislature, it seizes everything from which aid 
can be derived * * *." 

Confining inquiry:to the "literal" or "precise" terms of a statute is 
more treacherous than it would seem to a layman; for, as Judge Learned 
Hand has observed, there "is no surer way to misread any document than 


to read it literally." One may, and frequently must, look to the legisla- 
tive history "to see whether that raises such doubts that the search for 


1 Guiseppi v. Walling, 144 F.2d 608, 624 (C.A. 2) (concurring 
opinion). 
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meaning shall not be limited to the statute itself.” This would seem par- 
ticularly appropriate in dealing with a statute like the Robinson-Patman 
Act as to which, the Supreme Court has noted, "precision of expression is 
not an outstanding characteristic.” : The Court may have erred, as some 
believe, in the construction which it gave to Section 2(b) in the Standard 
Oil case; but surely it did not hold or even suggest that legislative history, 
as a relevant aid to construction, is to be given less significance in con- 
struing Section 2(b) than in the case of other statutes. 

2. Turning to the "precise language" of Section 2(b), I find it to be 
by no means as "specific as my colleagues apparently do. So far as per- 
tinent here, it provides: 

"Upon proof being made * * * that there has been discrimi- 

nation in * * * services or facilities furnished, the burden 

of rebutting the prima facie case thus made by showing jus- 

tification shall be upon the person charged with a violation 

of this section * * *: Provided, however, That nothing here- 

in contained shall prevent a seller rebutting the prima facie 

case thus made by showing that * * * the furnishing of 

services or facilities to any purchaser or purchasers was 

made in good faith to meet * * * the services or facilities 

furnished by a competitor.” 


Enna 


‘ Employees v. Westinghouse Corp., 348 U.S. 437, 444 (opinion 
of Frankfurter, J.). 


: Automatic Canteen Co. v. Federal Trade Commission, 346 U.S. 61, 
65. It has become almost conventional, when lawyers gather to discuss 
the Robinson-Patman Act, to deplore its verbal infelicities. E.g., 
Frederick M. Rowe, in 17 A.B.A. (August 1960) Anti-trust Section Pro- 
ceedings, p. 310: "a cryptic and sloppy statutory text, which literally 
invited extreme and controversial interpretation.” The Commission has 
also been frequently reminded of its responsibility, as the agency charged 
with enforcement of the law, for achieving coherent interpretation and 
administration, within the permissible limits of its function. E.g., Mr. 
Justice Jackson in Federal Trade Commission v. Ruberoid Co., 343 U.S. 
470, 480 et seq. (dissent). 
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Broadly speaking, the type of unfair trade practice which Congress 
outlawed in Section 2 of the Robinson-Patman Act consists of a seller's 
discriminating in favor of one or some of his customers at the expense 
of others, thereby putting the latter ata substantial competitive disad- 
vantage. Viewed in the light of this manifest statutory design, it does not 
stretch the language of Section 2(b), "the furnishing of services or facili- 
ties," to read it as including both direct and indirect furnishing of services 
or facilities, through payment of allowances, reimbursements, or the like. 
Certainly, so far as the realities of the market are concerned, an unfavor- 
ed purchaser is no less disadvantaged by the indirect furnishing of serv- 
ices or facilities to his competitors through such payments. It is only 
when Section 2(b) is read in conjunction with Sections 2(d) and (e) that one 
is given pause in reaching this conclusion. For Congress has dealt spe- 
cifically and separately with indirect and direct furnishing of services 
or facilities, explicitly proscribing the former in subsection (d) and the 
latter in subsection (e). Since subsection (e) relates expressly to the 
"furnishing" of services or facilities, and subsection (d) to the "payment 
of anything of value * * * for any services or facilities furnished," the 
Commission apparently feels constrained by this differentiation in the 
terms and structure of the Act to conclude that Section 2(b), in its refer- 
ence to "the furnishing of services or facilities," must be construed to 
apply only to subsection (e) and not to subsection (d). 

While the Commission's construction of the statute may. produce a 
strange result from the standpoint of economic realities, that'is, of course, 
no reason for rejecting it. We must take the statute as we find it; and if 
the statute contains inconsistencies or incongruities, the remedy is for 
Congress, not the agency created by it to enforce the law. But we must 
also be mindful, in approaching the Robinson-Patman Act no less than 
other enactments, of the Supreme Court's admonition that "All statutes 
must be construed in the light of their purpose. A literal reading of them 
which would lead to absurd results is to be avoided when they can be given 
a reasonable application consistent with their words and with the legisla- 


tive purpose." ‘ And here, as Commissioner Tait pointed out in his 


Haggar Co. v. Helvering, 308 U.S. 389, 394. 
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dissenting opinion in the Exquisite Form case, the legislative history of 
the Robinson-Patman Act, unilluminating and obscure though it may be in 
other respects, supports "a reasonable application" of Section 2(b) "*con- 
sistent with [its] words and with the legislative purpose.” 

3. Senator Robinson's bill, S. 3154, and Representative Patman's 
bill, H.R. 8442, as originally introduced in June 1935 at the 74th Congress, 
1st Session, were identical. Neither bill contained two provisions which 
ultimately emerged in the final legislation: the 2(b) defense of meeting 
competition in good faith; and the express 2(e) prohibition against dis- 
criminatory furnishing of services or facilities. However, both bills con- 
tained a provision--numbered Section 2(c)(1)--prohibiting the payment of 
"anything of value * * * for any services or facilities furnished * * *." 
This prohibition was essentially similar to what is now Section 2(d). 

Section 2(b) first came into the legislation by an amendment made 
on the floor of the Senate. "As reported out of Committee," the Supreme 
Court noted in Federal Trade Commission v. Simplicity Pattern Company, 
360 U.S. 55, 70, note 17, the Senate bill "teontained neither a provision 
comparable to §2(b) nor one comparable to §2(e). S. Rep. No. 1502, 74th 
Cong., 2d Sess. A provision identical to §2(b) was adopted as a floor 
amendment at a time when the bill did not in terms even cover the furnish- 
ing of services and facilities. 80 Cong. Rec. 6435-6436. The short debate 
on the amendment is not enlightening.” Accordingly, when the Senate 
added Section 2(b), with its reference to "furnishing of services or facili- 
ties,"" those words, unless absolutely devoid of any meaning or significance, 
had to mean "furnishing of services or facilities" of the indirect kind pro- 
scribed in Section 2(c)(1) of the original bill (renumbered 2(d)(1) in the 


bill as passed by the Senate), which was the only kind of "furnishing of 


services or facilities" expressly prohibited by the bill at that time. It 
would seem too clear for argument, therefore, that, as passed by the 
Senate, Section 2(b) was unquestionably available as a defense to what is 
now known as a Section 2(d) violation. 

H.R. 8442 was later amended in the House to add Section 2(e) as 
well as 2(b). But there is nothing in the legislative materials to suggest 
that the House, by adding subsection (e), thereby altered or reduced the 
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scope of Section 2(b), which remained in the form adopted by the Senate, 
so as to knock out its application to Section 2(d)--which was in the Senate 
bill--and yet preserve it as to Section 2(e)--which was not in the Senate 
bill. Surely, if the House--or any member responsible for the handling of 
the legislation--had any design to bring about such an inexplicable result, 
there would be some indication to that effect in the legislative history. 
There is none. 


The evolution of the Robinson-Patman Act through the legislative 
process, with all the various adding and subtracting amendments, is en- 


veloped in clouds, and one must be wary not to distill too much from the 
legislative materials. But this much, at least, seems clear: no distinc- 
tion appears to have been drawn in the debates, so far as their economic 
nature or effect was concerned, between the furnishing of services or 
facilities directly (subsection (e)) and indirectly through compensating 
allowances and payments for such services and facilities (subsection(d)). 
It is conceivable that Congress may have intended that the "good-faith 
meeting of competition" defense provided by Section 2(b) should be avail- 
able inthe one instance, but not the other, despite their essential similar- 
ity. If the language compelled such a curious result, we would of course 
be bound by it. But, viewing the statute as part of a legislative process 
having a history and a purpose from which its words cannot be severed 
without being mutilated, and bearing in mind that the Robinson-Patman Act 
is directed to economic realities and not abstract or theoretical relation- 
ships, I must respectfully dissent. 


July 25, 1961 


IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 


JACKSONVILLE DIVISION 
No. 4317-Civil-J. 


Filed February 24, 1961 


Delmar Construction Co. of Florida v. Westinghouse 
Electrical Corp. and Westinghouse Appliance Sales, 
a Division of Westinghouse Electrical Corp. 


ORDER 


SIMPSON, District Judge [In full text]: All affected parties having 
been heard, after due notice, on the matters herein disposed of, and de- 
fendant having withdrawn its Objections (filed August 5, 1960) to plaintiff's 
Interrogatories and, in its Objections to Production of Documents (filed 
October 18, 1960) having tendered to plaintiff the privilege of inspecting, 
copying and photographing certain documents under conditions believed 
to be satisfactory, and the Court having then considered plaintiff's Motion 
to Strike (filed October 18, 1960) directed to defendant's Answer, and 
having found that the defenses relating to interstate commerce (compare 
Standard Oil Co. v. F.T.C. [1950-1951 Trade Cases 162,746], (1951) 340 
U.S. 231, 95 L. Ed. 239, Holland Furnace Co. v. F.T.C. [1959 Trade Cases 
769,384], (7 Cir., 1959) 269 F. 2d 203, cert. den. 4 L. Ed. 2d 352, 353, 


Plymouth Dealers Association of No. Calif. v. U.S. [1960 Trade Cases 
169,726], (9 Cir., 1960) 279 F. 2d 128, and similar cases) require a 


factual determination, in each separate instance of alleged discrimina- 


tory transactions, of whether one or more of the acts involved occurred 
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‘in the course of commerce"; and it further appearing, as to the Sixth 
Defense, that the "meeting competition" defense of §2(b) of the Robinson- 
Patman Act is applicable to cases arising under §2(e) of the Act (see 
F.T.C. v. Simplicity Pattern Co. [1959 Trade Cases 169,361], (1959) 360 
U.S. 55, 66-67) and, because of the close inter-relation of §2(d) and §2(e), 
it is both logical and reasonable to likewise recognize such defense in 
cases arising under §2(d) (contra: dictum in Great Atlantic & Pacific Tea 
Co. v. F. T. C. [1932-1939 Trade Cases 755,242], (3 Cir., 1939) 106 F. 
2d 667, 677, cert. den. 308 U.S. 625, reh. den. 309 U.S. 694, and Federal 
Trade Commission cases Nos. 6212, 7094 and 6966); and the remaining 
Defenses being also the subject of an appropriate factual determination, 
now it is upon consideration thereof. 

Ordered and adjudged: 

1. Defendant shall file its Answers to plaintiff's Interrogatories 
within two (2) days from date hereof. 

2. Defendant's Objections to Production of Documents are sus- 
tained, but provided that if the privilege of inspecting, copying or photo- 


graphing documents heretofore, tendered by defendant is not found 


adequate, plaintiff may then request further assistance from the Court. 
3. Plaintiff's Motion to Strike defendant's Answer is denied. 


